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Our Constitution must not be a dictatorship
but must be a Constitution in which there is a
parliamentary democracy, where Government is
all the time on the anvil so to say, on its trial
responsible to the people, responsible to the
judiciary, then I have no hesitation in saying, that
the principles emboded in the Constitution are as
good as, if not better than the principles emboded
in any other Constitution.

Constituent Assembly Debates,
Vol. 9, 17th September 1949, p. 1663
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(Facsimile of Dr. Ambedkar’s letter to The Secretary, All India
Depressed Classes Conference, Nagpur, dated 28 February 1930.)
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Minister for Social Justice and Empowerment
& Chairperson, Dr. Ambedkar Foundation

Kumari Selja MESSAGE

Babasaheb Dr. B.R. Ambedkar, the Chief Architect of Indian Constitution was
a scholar par excellence, a philosopher, a visionary, an emancipator and a true
nationalist. He led a number of social movements to secure human rights to the
oppressed and depressed sections of the society. He stands as a symbol of struggle
for social justice.

The Government of Maharashtra has done a highly commendable work of
publication of volumes of unpublished works of Dr. Ambedkar, which have brought
out his ideology and philosophy before the Nation and the world.

In pursuance of the recommendations of the Centenary Celebrations Committee
of Dr. Ambedkar, constituted under the chairmanship of the then Prime Minister
of India, the Dr. Ambedkar Foundation (DAF) was set up for implementation of
different schemes, projects and activities for furthering the ideology and message
of Dr. Ambedkar among the masses in India as well as abroad.

The DAF took up the work of translation and publication of the Collected Works
of Babasaheb Dr. B.R. Ambedkar published by the Government of Maharashtra
in English and Marathi into Hindi and other regional languages. I am extremely
thankful to the Government of Maharashtra’s consent for bringing out the works
of Dr. Ambedkar in English also by the Dr. Ambedkar Foundation.

Dr. Ambedkar’s writings are as relevant today as were at the time when
these were penned. He firmly believed that our political democracy must stand on
the base of social democracy which means a way of life which recognizes liberty,
equality and fraternity as the principles of life. He emphasized on measuring the
progress of a community by the degree of progress which women have achieved.
According to him if we want to maintain democracy not merely in form, but also
in fact, we must hold fast to constitutional methods of achieving our social and
economic objectives. He advocated that in our political, social and economic life,
we must have the principle of one man, one vote, one value.

There is a great deal that we can learn from Dr. Ambedkar’s ideology and
philosophy which would be beneficial to our Nation building endeavor. I am glad
that the DAF is taking steps to spread Dr. Ambedkar’s ideology and philosophy
to an even wider readership.

I would be grateful for any suggestions on publication of works of Babasaheb
Dr. Ambedkar. .

(Kumari Selja)
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CHIEF MINISTER

MAHARASHTRA
FOREWORD

The present volume of the speeches and writings of
Dr. Babasaheb Ambedkar covers the period from his entry into
the Constituent Assembly from the pre-partition Bengal till his
death on 6 December 1956. The first portion contains his speeches
and writings as the Law Minister of Government of India and
the last or the concluding portion contains speeches and writings
when he was Opposition Member in the Parliament. Whether in
the Government or in the opposition, his speeches and writings
show continuity of his thought-processes and his deep dedication
to the ideals of justice and fairplay. The subjects covered in the
present volume are different and disparate. They appear relevant
even to the present context and reflect Dr. Ambedkar’s insight
into the nature of political and social processes. In the course of
discussion on the Representation of the People’s Act, a member
argued that he would allow a criminal to stand as a candidate
since every adult has a right to vote and contest election. Dr.
Ambedkar’s answer in general was that the electoral process
depended upon the general improvement in the minds of our
people as a whole and that there are certain moral principles
which we must assert. He foresaw that such an elevation of moral
sentiments could come some day. I may quote here comments of
Dr. Ambedkar on qualifications of a candidate for political office.

He said, “Now it seems to me that education can hardly
be the sole qualification for membership of this House. If 1
may use the words of Buddha, he said that man requires two
things. One is Gyan and the other is Sheel. Gyan without sheel
is very dangerous : It must be accompanied by Sheel, by which
we mean character, moral courage, ability to be independent
of any kind of temptation, truthful to one’s ideals. I did not
find any reference to the second qualification in the speeches.
I have heard from Members who have supported Professor



z:\ ambedkar\vol-15\vol15-01.indd MK SJ+YS 9-10-2013 12

Shah. But even though I myself am very keen to see that no
member enters this August Assembly, who does not possess
Sheel in adequate degree, I find it extremely difficult to find
any means or methods to ensure that valuable qualification.”

Dr. Ambedkar pleads that while it is difficult to prescribe
educational qualification for membership of Parliament, people
should send good men of character. He says, “I have no doubt
about it that if the political parties, for their own particular
purposes do not attend to it, people are not going to allow
persons who cannot discharge their functions properly in this
House to be continued and returned forever. They want results,
they want their welfare to be attended to, and I am sure about
it that they will realise that the only instrumentality through
which they can achieve this purpose is to send good men to
this House. Therefore, I think the proper course is to leave the
matter to the people”.

The social reforms movement gained strength and
undoubtedly brought about changes in the social structure,
promoting in the process, equality and fraternity. The era of
equality and fraternity was ushered in with the rise of the
Maratha power under Shivaji, the Great who was accessible
even to the lowest of the low from all sections of the society.

Dr. Ambedkar was the product of the movement for social
reforms in Maharashtra initiated by Mahatma Jyotiba Phule,
Justice Ranade, Agarkar, Chhatrapati Shahu Maharaj and
Prabodhankar Thakre.

Dr. Ambedkar’s speeches and writings in the present
volume are indeed instructive and enlightening and trace
the evolution of modern political institutions in the country.
They truly represent a significant phase in the evolution of
the Indian polity.

———'——z-oﬁ\"c‘w\":',z_
(MANOHAR JOSHI)
January 26, 1997 Chief Minister of Maharashitra
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MINISTER FOR HIGHER AND
TECHNICAL EDUCATION
GOVERNMENT OF MAHARASHTRA

MANTRALAYA, MUMBAI 400 032

PREFACE

I am indeed happy to see that the Government of
Maharashtra has brought out the present volume consisting
of speeches and writings of Dr. Ambedkar, both as Minister
in the then Government of India and Member of Opposition
later. These two roles show Dr. Ambedkar at different levels
of our National life. He played both the roles with ease, grace
and elegance of a consummate statesman who would see far
into the future and suggest ways and means to shape the
national character and political Institutions. His interest in
the welfare of the common man was undiminished. In fact
Dr. Ambedkar was a crusader with uncommon zeal for the
interest of the common man. He was generous to Government
of the day while in opposition when occasion demanded, while
at the same time he did not hesitate to condemn what was
obviously wrong.

The history of a nation is written by the deeds of great
men. An Institution is a long shadow of an individual who
is a great visionary. Dr. Ambedkar was a visionary of this
category, a champion of the common man with uncommon
zeal for the interest of millions of men who keep the Indian
democracy alive.

January 26, 1997 (DATTA RANE )
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EDITORIAL

The present volume contains speeches and writings of
Dr. Ambedkar for the period from 1947 to 1956. These speeches
and writings show Dr. Ambedkar in different roles and his
working at different levels, first in the Government and later
as member of the opposition. However, there is continuity
of thought and unity of approach in all that Dr. Ambedkar
said, either in the Government or as member of opposition.
One significant feature of the writings and speeches in this
volume is that there is a thread of moral fervour and strident
advocacy of public interest and suggestions for improving the
social morality as part of the political process. The reader
will notice how far-sighted Dr. Ambedkar was, when he
spoke on the electoral reforms, election of candidates and
question of qualifications and disqualifications. These issues
are now in the forefront and the stuff of the banner lines of
daily newspapers. Character was of supreme importance to
Dr. Ambedkar. The character of political leadership is the sine-
qua-non of the sane administration. The Government is the
Trust created for the benefit of people. It is the contrivance
devised by man to promote his happiness as a social being.
Dr. Ambedkar has observed, “Gyan without Sheel is very
dangerous; it must be accompanied by Sheel by which we
mean character, moral courage, ability to be independent of
any kind of temptation, truthful to one’s ideals. I did not find
any reference to the second qualification in the speeches I
have heard from members who have supported Professor Shah,
even though I myself am very keen to see that no member
enters this August Assembly, who does not possess Sheel in
adequate degree”.

The early 50’s immediately after the inauguration of the
Constitution and the post-war reconstruction programmes
taken up by the Government of India saw the emergence of
the welfare State. Dr. Ambedkar deplores inadequate funds
for welfare programmes. In fact, welfare of poorer sections
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of our society had not received adequate attention and priorities
were not drawn up keeping in mind the social reality, according
to Dr. Ambedkar. He had said, “No hungry man is going to
be sympathetic to a critic who is going to tell, him, “My dear
fellow, although I am in power, although I am in authority,
although I possess all legal power to set matters right, you
must not expect me to do a miracle because I have inherited
a past which 1s very inglorious ” .......... “If this Government
will not produce results within a certain time, long before the
people become so frustrated, so disgusted with Government as
not to have any Government at all, a time will come when, I
suppose, unless we in Parliament realise our responsibilities
and shoulder the task of looking after the welfare and good of
the people within a reasonable time, I have not the slightest
doubt in my own mind that this Parliament will be treated
by the public outside with utter contempt. It would be a thing
not wanted at all”.

It is indeed a refreshing thought how India would have
emerged after 50 years, had a comprehensive programme of
training in different skills been attempted and the pattern
of education, particularly at the High School level redrawn
keeping in view, the compulsions of technology and science.

Dr. Ambedkar as member of opposition did not oppose
Government he did not criticise the Treasury benches without
reason. On the other hand when praise was due or when
fairness or justice compelled appreciation, he did not withhold
recognition. His praise and commendation of Shri C. D.
Deshmukh shows his fairness as member of opposition. There
is a lesson for present opposition members to be learnt from
the speeches and writings printed in this volume.

The writings and speeches in this volume show
Dr. Ambedkar at different levels of life reacting to the social
environment and trying to shape and influence thinking
of those around him. Those were the days of the Indian
politics dominated by idealists and visionaries. The names
of the Members of Parliament who were contemporaries of
Dr. Ambedkar are names of Great men striving to raise the
moral and social level of the country and trying to justify their
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new-found freedom. It was an age of opportunity for great
experiments in social engineering via law and though
Dr. Ambedkar felt constraints within the limits of law,
expressed himself frankly and fairly on a variety of topics.

Pragmatist in spirit and nationalist in outlook, interested
in preserving the mosaic of unity in diversity i.e. India,
Dr. Ambedkar’s thoughts on reorganisation of States are
worthy of serious attention even today.

The political unity of India was attained by a slow process
of education, grafting of the common law in the Indian soil
and the traditions of independent judiciary to correct abuses
and excesses of the executive and the structure so laboriously
built was required to be preserved and extended.

The princely States which merged with the Indian Union
were at different levels of social and political development.
Promoting the process of social growth and integration of
different areas was the prime task of the executive and the
legislature. The speeches and writings in this volume thus
provide material of historical interest and comments on the
issues of the day by highly perceptive and cultivated mind
soaked in the best intellectual tradition of the West and the
ethos of the East like Dr. Ambedkar. It is hoped that the
present volume will be useful to scholars and laymen alike.

Dr. Ambedkar was fond of saying that “Consistency is
the virtue of an ass” and apparently Dr. Ambedkar invites
the charge of being inconsistent. This is more apparent than
real. Dr. Ambedkar tried through his long years of struggle
to improve the lot of the common man. He was the crusader
of the common man. He was not reluctant to acknowledge
the beneficient side of the British Parliamentary and Judicial
Institutions and he believed in the rule of justice, equity and
good conscience. In today’s India this has critical relevance.

The work of editing of this volume has been made possible
by the ready help, support and co-operation I have received:

(1) from Professor Manohar Joshi, the Hon’ble the Chief
Minister of Maharashtra whose encouragement has made this
work possible;
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(2) from Shri Dattatraya Rane, the Hon’ble Minister for
Education of Maharashtra State, who took keen interest in
expediting the project for being completed speedily;

(3) from Shri Navjeevan Lakhanpal, the Principal Secretary,
Higher and Technical Education, whose ready guidance and
help enabled the Editor to resolve various administrative
hurdles;

(4) from Shri B. M. Ambhaikar, Retired Additional
Municipal Commissioner, Mumbai Mahanagar Palika, whose
personal interest and guidance has been of immense help to
the Editor in the editing of the volume.

Thanks are also due to:

(1) Shri P. S. More, Director, Printing and Stationery
and Shri P. L. Purkar, Deputy Director and also Shri P. J.
Gosavi, Manager, Government Central Press, Government of
Maharashtra, who have taken personal interest in expediting
the printing of the volume carefully;

(2) Shri J. M. Abhyankar, Deputy Director of Education,
Brihan Mumbai and Shri E. M. Meshram, dJunior
Administrative Officer and the staff working under them for
their assistance in administrative matters;

(3) Shri D. S. Chavan, Librarian, Legislative Council
Library, Mumbai for providing access to books;

(4) The staff of this office which includes Shri Ravindra
Sutar, Smt. Sumitra Nevrekar and Smt. Shalaka Tambe who
assisted me in the whole process of collecting and editing and
cheerfully scrutinised the material in the process of printing
of this volume; and

the members of the committee who stood by the Editor
in every moment of this project and reposed their confidence
in him and there are several well wishers and admirers of
the Philosophy and spirit of Dr. Ambedkar who helped the
Editor in various ways whose names are too many to be

mentioned here.
/ A7

”_—‘—

Mumbai: (VASANT MOON)
January 26, 1997. Editor.
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(1)
* FOREIGN EXCHANGE REGULATION
(AMENDMENT) BILL

Mr. Speaker: Motion moved.
“That the Bill to amend the Foreign Exchange Regulation

Act, 1947, be taken into consideration.”
What has the Law Member to say about the position
regarding the expression ‘British India’?

The Honourable Dr. B. R. Ambedkar (Minister for
Law): T thought I would speak when the amendment was
being moved, in reply to it. If you so desire, I shall explain
the position.

Mr. Speaker: Yes, because it would save time.

The Honourable Dr. B. R. Ambedkar: Sir, we have got
what is called an Existing Laws Adaptation Order in which
certain terms are defined. In that order the term ‘British
India’ is defined and is defined to mean ‘all the Provinces of
British India’. It is therefore open to the House to include
in this particular Bill either of the two phrases which under
the Adaptation Order mean the same thing. We could either
use ‘British India’ or we could use ‘all the provinces of India’
which would mean one and the same thing. The question of
these two alternatives and as to which of them we should
adopt really has to be determined by the phraseology which
has been used in the main Bill to which this Bill is merely
an amendment. In the original Bill dealing with foreign
exchange regulation, the term used is ‘British India’ and my
submission is that if this amendment is to be intelligible
it must use common phraseology which is ‘British India’.

* Constituted Assembly (Legislative) Debates, hereinafter called C. A. (Leg.)
D. Vol. I, 20th November 1947, p. 357.
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6 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

There is nothing to be lost, everything to be gained, by using
the same phraseology. The amendment which is tabled is
purely sentimental in my judgment and wishes to avoid the
word ‘British’ from the text of the law.

Shri K. Santhanam (Madras : General): Not at all,

The Honourable Dr. B. R. Ambedkar: My submission
is that in view of the necessity for uniformity between the
main Act and the amending Act we should adopt the same
pharaseology which has been used in the main Act.

Mr. R. K. Sidhwa (C. P. and Berar: General): May I
know whether there is any legal difficulty if the word ‘British’
1s omitted?

Mr. Speaker: That is exactly what the Law Member has
pointed out. Without going into the merits of the case, and
looking prima facie into what the Law Member has said, I
shall curtail the discussion by saying that I refuse to give my
leave to this amendment.
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PARLIAMENTARY DEBATES 7

2)
* APPOINTMENT OF STATUTORY
LAW REVISION COMMITTEE

* The Honourable Dr. B. R. Ambedkar (Minister for
Law): Mr. Chairman, I may at once say that the object of the
Mover is quite laudable and that he has my full sympathy
in the Motion that he has made. Sir, there is no doubt that
periodical revisions of law in a modern society is an absolute
necessity. When a popular Legislature engages itself in the
task of legislation, touching every aspect of the society which
it governs, there are bound to be created certain problems,
which it is necessary for some expert legal body to examine
and to rectify. First of all, it happens that a draftsman in
order to put an idea in the form of a law suggests certain
phraseology, which he thinks is appropriate and complete
enough to embody the intention of the Legislature. In a certain
stage the Judiciary and the Members of the profession find
that the phraseology used by the draftsman is mistaken and
does not carry the intent which the Legislature had. That
problem therefore becomes a problem which somebody has
got to look into and rectify to bring it in consonance with the
original intention. It often happens that when a Legislature
is engaged in of course of legislation over an extensive period
certain inconsistencies unconciously creep in. It is not always
possible either for the draftsman or for the legislature to
examine every piece of legislation that is brought before
it with a view to find out whether that piece of legislation
is consistent with other legislation which has preceeded it.
Therefore in course of time these inconsistencies accumulate.
They trouble lawyers, they trouble judges and they also
trouble the litigating public. It also often happens that in
modern time when a legislature is so busy that it is unable

* C.A. (Leg.) D., Vol. II, 2nd December 1947, p. 1103-05.
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8 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

to give the whole of its time to codifying the whole of
the law on a particular subject it tries to discharge its

responsibilities by undertaking what we call
4-00 p.m. . . . .

fragmentary and piecemeal legislation. This
accumulation of piecemeal and fragmentary legislation again
in course of time creates a problem. People cannot understand
what the law is and consequently a problem of codifications
arises. Therefore, it needs no special pleading to suggest that
a Statute Law Revision Committee is necessary. I think the
Government of India long ago accepted the necessity of having
a Statute Law Revision Committee. In fact as soon as the
Montagu-Chelmsford reforms came into operation and when
it was found that there was a popular legislature and that
popular legislature was more likely to undertake legislation of
social reform than the previous legislatur had been likely to
do, the Government of India pari passau and simultaneously
with the introduction of the Montagu-Chelmsford reforms
introduced and established what was called a Statutory Law
Revision Committee in 1921. Therefore there is no difficulty
in my accepting the underlying purpose which my honourable
Friend Sir Hari Singh Gour has in mind, namely, that there
should be a Statute Law Revision Committee. The only point of
difference between him and me is whether we should forthwith
proceed to establish a Statute Law Revision Committee that
he has in mind or whether we should leave the matter to
Government to think about the most appropriate time and
the most appropriate machinery which could carry out the
purpose which both he and myself have in mind.

In regard to the Statutory Law Revision Committee of
the type that was set up in 1921, I should like to inform the
House of the work that it did and whether it could not have
done something better. The Statute Law Revision Committee
was appointed in 1921 and lasted up to 1932, After 1932 it
died ; whether it died a natural death or an unnatural death
is not a matter which I propose to disquisition about. But I
should like to tell the House that during these eleven years
that the Committee was in session from time to time, the
work that it did was the codification of the Merchant Shipping
Act, the Criminal Tribes Act, the Indian Succession Act, the
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Forests Act and the Tolls Act. Now, Sir, without any intention
of casting any reflection upon the work of the Committee, 1
think it will be agreed that the production of five laws in
a period of eleven years is certainly not an enormous piece
of work which could be expected from a Committee of this
kind. On the other hand when the Committee was dissolved
and when the responsibility fell upon the Government of
India to do the work which the Committee was appointed to
do—if I may say so again without reflection on the work of
the Committee or without trying to take any credit for the
Legislative Department of the Government of India—the Acts
produced after the Committee were the Sale of Goods Act,
1930, the Partnership Act, 1932, Factories Act, 1934, Tariff
Act, 1934, Petroleum Act, 1934, Insurance Act, 1938, Motor
Vehicles Act, 1938 and Arbitration Act, 1940. Any one who
knows these Acts will admit that each one of them is an
enormous piece of legislation, The reason why the Statute
Law Revision Committee failed to fulfil the promise which it
was expected to fulfil was that there was a great defect in
composition and constitution of the Committee. First of all,
the Committee consisted of six members ; it was elected mostly
from members of the legislatre. No doubt the members who
were elected were elected purely on the basis of their legal
knowledge and legal acumen, but in my judgment that was
a pure accident. The Chairman of the Committee was the
President of the Council of State. I fail to understand what
virtue there was in appointing the President of the Council
of State as Chairman of this Committee which, as all of us
know, requires specialised legal knowledge.

The second difficulty about the Committee was that its
members were not paid members. I do not wish to suggest
that if members are not paid they do not discharge the duty
which all people are conscientiously required to do. But it
did happen, and it is a fact, that the Committee met very
seldom. The members of the Committee having been drawn
from the legislature met only during the sessions, and when
they were asked that now that they were present in Delhi
they might devote some portion of their time to the discharge
of their functions as members of the Statute Law Revision
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Committee, all of them pleaded that their legislative work
was more important than the work of the committee. At the
end of the sessions all of them naturally repaired to their
homes in order to perform either their personal or their
professional duties. The result was that the Committee was
not able to devote all the time that it was expected to devote.
Now obviously my Honourable friend Sir Hari Singh Gour
will agree that if his purpose is to be carried out we must
have an altogether different sort of Committee. It is no use
having, a Committee of the sort that we had and which, for
the reasons I have mentioned, did not fulfil the functions with
which it was charged.

Now, Sir, there are two ways, in my judgment of doing the
thing. First of all we might have a permanent Commission
sitting for no other purpose except that of revising and
codifying the statute. Secondly, if it is to be a permanent body
it undoubtedly must be a body of experts who know their
job. And I think every one will agree that if experts are to
be called away from their professions we must make it worth
their while to come and serve on the Committee. Obviously
it is a matter of cost. That being so, it is not possible for me
to say off-hand that without examining the question of cost
it will be possible for Government to say here and now that
we shall agree to appoint a Statute Law Revision Committee
of any sort that might be suggested either by Sir Hari Singh
Gour or by any other member of the legislature.

There i1s also another way of carrying the purpose into
practice. That might be by the appointment of a small standing
committee consisting of the Law Minister of the Government
of India, a Judge of the Federal Court, the Advocate-General
of India, one or two Judges of the High Courts in India and
two or three eminent lawyers. The Committee might be asked
to sit at stated periods of the year and a person from the
Law Department of the Government of India may be deputed
to act as a Secretary, to collect the information and to place
it before the Committee for the Committee to take notice of
what might be done.
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As I say these are various ways of carrying the purpose
into effect. That as I said requires time and examination and
it is not possible for the Government, besieged as it is with
an infinity of problems of all kinds to find time for the work
which it will have to do if I were to accept the resolution of
Sir Hari Singh Gour with the immediacy with which I believe
he has charged it. Therefore, what I would like to suggest is
this : that Sir Hari Singh Gour would realise that so far as
the ultimate purpose is concerned, there is no difference of
opinion between me and him. Both of us are agreed that this
is a matter which the Government of India ought to take into
consideration. The only difference is when and how, and that
is a matter on which he need not press the Government for
the immediate issue. Therefore my suggestion is this that as
I have given a reply which meets more than half the ground
on which he stands, I think he will agree that it will be
gracious on his part to withdraw it.

* Mr. Chairman : Amendment (by Mr. Naziruddin Ahmad)
moved:

“That in clause 2 of the Bill, in the proposed new section
289B—

(1) the word, figures, letters and brackets ‘67 & 58 Vict., c.
60) be omitted; and

(11) the word, figures, letters, and brackets ‘(57 & 58 Vict.,

c. 60)’ be inserted in the margin.”

The Honourable Dr. B. R. Ambedkar (Minister for
Law): I should like to explain the position. I would say that
the amendment has no substance in it. The identifying clause
may either be in margin or may be in the context of the
section itself. All that is necessary is that there should be
some identification. Originally it is true that in all the Bills
that we have presented to the Assembly, such identification
references were in the margin. But recently the printers have
adopted the method of giving the references in the very body
of the section itself and the purpose is to economise paper.
For instance, when you have to give the references in the

* C.A. (Leg.) D., Vol. II, 2nd December 1947, pp. 1199-1200.
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margin obviously you want to use a larger piece of paper. Since
the war started this device was adopted just for the purpose
of economising paper. I do not think there is any violation of
the principles relating to drafting nor any violation of any law
with regard to marginal notes. As a matter of fact marginal
notes are unnecessary and need not be printed.

Shri Suresh Chandra Majumdar (West Bengal: General):
There is such a thing as “inner margin” note which does not
waste paper.

* Mr. Speaker: Amendment (by Shri M. Ananthasayanam
Ayyangar) moved:

“That in part (c) of clause 2 of the Bill, after the word
‘Province’ wherever it occurs the words ‘or a State’ be inserted.”

The Honourable Dr. B. R. Ambedkar (Minister for Law):
As the amendment moved by my friend Mr. Ananthasayanam
Ayyangar raises a question of law, it is only right and proper
that I should take the responsibility upon myself to meet the
point that arises out of his amendment. No one can deny that
the object underlying the amendment of Mr. Ananthasayanam
Ayyangar is a very laudable one. A Bill like this which deals
with the nursing profession and tries to regularize and establish
that profession on a footing which would gain the confidence of
all those who take service from the nurses and that it should
be extended to the whole of India. I say, is a very laudable
thing. But unfortunately, situated as we are, and governed
as we are by the Government of India Act, 1935, as adapted,
I am afraid it will not be possible to accept his amendment
because I have no doubt that his amendment would make the
Bill wltra vires of the Legislature. Sir, to explain my point
I should like to state to the House that for the moment the
States are linked with the Union of India in two different ways.
The one way by which they are linked is what is called the
standstill agreement which has been made between the Union
of India and the various Indian States. The second link by

* C.A. (Leg.) D., Vol. II, 9th December 1947, pp. 1480-82.
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which the States are bound to the Indian Union are the
Instruments of Accession. Now there is a fundamental
difference between the two links. The standstill agreements
are purely contractual. They preserve such agreements as
existed between the old Government of India and the Indian
States under paramountcy before the 15th of August 1947.
As I said they are purely contractual. They do not confer any
jurisdiction upon the Government of India to legislate either
by way of altering those arrangements or making them the
foundation of any law which would bind the Indian States.
Therefore, so far as we are concerned, in the matter of
making any law by this legislature which is intended to be
applicable to the Indian States, it is quite clear to my mind
that we cannot take our stand on the standstill agreement.
We must therefore, rely upon the Instruments of Accession
which i1s the only foundation which gives us legal jurisdiction
to pass any law. My submission is this, that if you take the
Instruments of Accession, the Instruments of Accession, as
they stand now—and I shall presently explain to the House
why I emphasize ‘as they stand now'—this House has no
jurisdiction. In the first place this legislation relates to entry
No. 16 in the Concurrent field. It does not relate, so far as the
matter under legislation is concerned, to the Federal List or
to the Provincial List. It relates only to the Concurrent List.
Now, as everybody is aware, the Instruments of Accession,
whatever power they give to the Central Legislature to
legislate, definitely exclude all items which are included in
the Concurrent List. I should have thought that by that very
proposition, that the Concurrent Lists are not covered by the
Instruments of Accession, the jurisdiction of this House is
completely ousted. The only thing therefore that we have to
find out is whether the Instruments of Accession which have
been passed by the different States in favour of the Union
of India cover anything which relates or which is equivalent
to entry No. 16 in the Concurrent List. Now, Sir, these
Instruments of Accession were placed on the Table of the house,
and anybody who has had the time to scrutinize them would
have found that the States have acceded only in respect of
three subjects, and none of the subjects can be so interpreted
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as to include an item like item No. 16 in the Concurrent List.
Therefore, my submission is this, that even if we were to rely
upon the Instruments of Accession, this House cannot derive
any jurisdiction from those Instruments of Accession, My
Honourable friend Mr. Ananthasayanam Ayyangar evidently
realised this difficulty and put forth the proposition which he
said was capable of being adopted by this House in order to
extend the legislation to the Indian States. His proposition
was this. There have been many pieces of legislation passed
by this House which were limited in the first instance to
certain areas, such as for instance a province or a district
or any smaller area, and the Bill included a clause which
enabled the executive, by a notification, to extend that
particular legislation to other areas not originally included
in the Bill. Now that proposition, so far as it applies to
the provinces of British India, is perfectly sound. But if it
were to be applied to the Indian States, it would be wholly
unsound, and the reason is this. The analogy is absolutely
false and not true. Now Sir, when we apply the legislation,
which is originally in the Bill itself confined to a particular
area, to another area not made subject to that at the time
when the Bill was passed, the position is this, that the area
over which the legislation is subsequently extended to is not
subject to the jurisdiction of that legislation. If the legislature
wanted in the very first instance to apply that law to that
area, nothing in the constitution of this Government or in
the powers of the legislature could prevent the legislature
from doing so. So far as the States are concerned, we have
jurisdiction over their territory with regard to three subjects
only; we have not got full jurisdiction. We are not limiting our
jurisdiction when we are legislating with respect to a State
in respect of the three subjects ; we are in fact spending our
legislative authority to the fullest extent that we have. The
analogy, therefore, is not a correct analogy. So far as the
Provinces are concerned, we have at the moment, when we
are enacting the law, jurisdiction which we would exercise if
we wanted to do so. That is not the case with regard to the
Indian States. True enough, if a supplementary Instrument
of Accession was passed we could get the jurisdiction
necessary for the purpose of enacting the law; but what I
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would like to submit to my friend Mr. Ananthasayanam
Ayyangar is that the law can never be hypothetical and a
law can never be passed in anticipation of some jurisdiction
being acquired. That is contrary to the principle of legislation.
Law must be definite, law must be absolutely clear as to what
it applies, to what it cannot apply. And therefore, unless
and until we have with us a supplementary Instrument of
Accession giving the Central Legislature the power to extend
this legislation to the States, I am sure we could not anticipate
that there might be an Instrument of Accession which the
Governor-General might accept and then we might get a
chance to extend this legislation. I am sure that is contrary to
the principles of legislation. All that, therefore, we must hope
for, for the moment, is to confine the Bill to the Provinces of
British India, to hope that we will get similar Instruments
of Accession—supplementary ones—from the Indian States,
when we can by law either extend our legislation to the States
or the States can pari passu along with this legislation have
similar legislation in their own States and make the provisions
of this law applicable to their territory. Sir, I therefore think
that this amendment would make the Bill wltra vires and
therefore could not be accepted.

Mr. Speaker: The point has been cleared. Does the
Honourable Member press his amendment now ?

Shri M. Ananthasayanam Ayyangar : I do not, Sir.

Mr. Speaker : Has the Honourable Member leave of the
House to withdraw his amendment?

The amendment was, by leave of the Assembly, withdrawn.
Mr. Speaker : The question is:
“That clause 2 stand part of the Bill.”

The motion was adopted.

Clause 2 was added to the Bill.
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(3)
INDIAN NURSING COUNCIL BILL

* The Honourable Dr. B. R. Ambedkar : The position is, as
I said on the last occasion this legislation refers to entry No. 16
in the Concurrent Legislative List. The executive authority
with regard to the legislation framed under the Concurrent
Legislative List does not vest in the Central Government.
Rule making has been interpreted to be in exercise of the
executive authority and the Central Government does not
possess that executive authority and therefore, they cannot
make the rules. The rules may be made by somebody else.
If my Honourable friend objects to the President making the
rule, he may suggest some other method to making them,
though he certainly cannot make any amendment whereby
the responsibility or the authority for making the rules shall
be vested in the Central Legislature. Section 8(1) of the
Government of India Act and section 49(2) of the Government
of India Act of 1939 are quite clear on this point.

Shri K. Santhanam : Here again, I find that it is rather a
curious law that has been expounded the Central Government
cannot make rules. A nominee of the Central Government
can make rules but not the Central Government. The present
proposal is that the President should be nominated by the
Central Government and he may make rules. After all it
is a Council of All India and I cannot see any authority in
the Government of India to make rules. It is only so far
as Provincial Councils are concerned that directions cannot
be issued. I therefore think that the law as expounded is
altogether wrong. The Central Government should have the
power. I, therefore, suggest that the amendment should be
accepted.

* C.A. (Leg.) D., Vol. II, 8th December 1947, p. 1486.
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(4)
*EXTRA PROVINCIAL JURISDICTION BILL

The Honourable Dr. B. R. Ambedkar (Minister for
Law): Mr. Speaker, I stand to make just a few observations
in order to clear some of the doubts and suspicious which
have been expressed by Members of the Assembly who have
so far taken part in the debate.

Sir, the one point which was made by the Honourable
Mover of the amendment was that this Bill was reviving
the jurisdiction of paramountcy which was abolished by
the Indian Independence Act. Now, it is quite true that the
Indian Independence Act releases the Indian States from all
the obligatious that were imposed upon them by virtue of
paramountcy. But, I think, what that means is this, that the
Dominion Government cannot as a succession State inherit
the jurisdiction which arose out of paramountcy. It means
nothing more than that; it does not mean that any Indian
State could not confer by an agreement upon the Dominion
Government the rights and jurisdictions which were exercised
by the British Government as against that Indian State. I
think that point has been clearly lost sight of and I should
like to repeat it again that what the Independence Act means
is this; that the Dominion Government cannot be regarded
as a succession State to the British Government in so far as
Paramountcy is concerned. It certainly does not mean that
if an Indian State chooses, for reasons which it thinks are
imperative, to confer jurisdiction of the analogous type that
arose out of Paramountcy upon the Dominion Government,
there 1s anything either in the Government of India Act or
in the Indian Independence Act to prevent that Indian State
from doing so. I think that point has to be clearly borne in
mind. When the question is raised as to which are the Indian
States to which this particular Bill and its provisions would

* C. A. (Leg.) D., Vol. II, 9th December 1947, pp. 1559-61.
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apply, the answer to the question must be related to the
Instruments of Accession which have been passed by the
various Indian States in favour of the Dominion Government
of India. Therefore, in order to understand what are the
States to which this Bill applies, what we have to do is go to
the Instruments of Accession and find out what is contained
therein. As the House knows, so far as the accession of Indian
States is concerned, they are divided into three categories:
(1) fully jurisdictional States, (2) semi-jurisdictional States
and (3) non-jurisdictional States. All the three classes of
States have passed, barring a few exceptions here and there,
Instruments of Accession in favour of the Indian Dominion.
Now if Honourable members were to refer to the Instrument
of Accession passed in Labour of the Dominion of India by
States which fall in class (2) they will realise that their
Instrument of Accession contains this very important clause
which in order to remove all doubts and suspicious, I propose
to read with your permission, Sir. This is the paragraph 1:
“And I further declare that the Dominion of India may
through such agency or agencies and in such manner as it
thinks fit exercise in relation to the administration of the civil
and criminal justice in this State all such powers, authority and
jurisdiction as were at any time exercisable by His Majesty’s
representative for the exercise of the functions of the Crown in

its relation with the Indian States.”

That, I submit is a very important clause in the Instrument
of Accession passed by the semi-jurisdictional States. Now
if my honourable friends will turn to the third category of
States and read the Instrument of Accession passed by them,
it reads as follows :

“Whereas ... of the said State or Taluka, am desirous that the

Dominion of India should exercise in relation to the said taluka

or state all the powers and jurisdictions which were exerciseable

before such attachment by His Majesty’s representative for the

exercise of the functions of the Crown in its relation with the
Indian States,” etc.

This is a clause which finds a place in the Instruments of
Accession of the States falling in the second category or the
third category; it has not found a place in the Instruments
of Accession passed by the States which fall in the first
category, namely, fully jurisdictional States. Obviously two
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things follow from this. The first is that this Bill does not
apply to those States whose Instrument of Accession does
not contain this clause; secondly, that this applies only to
those States whose Instrument of Accession contains such a
clause and which have voluntarily granted to the Dominion
Government the rights, whether they arose out of treaty or
sufferance or usage, which were exercised by the British
Government; they have transferred them voluntarly to the
Indian Dominion, and they may do so in future. Now the
point is that all that the Bill does is this that wherever any
State has granted to the Dominion jurisdiction by virtue of
its Instrument of Accession the Central Government will have
the legal authority to exercise that jurisdiction. There is no
case of usurpation at all; it 1s merely giving legal authority to
rights and jurisdictions which have been voluntarily transferred
by the Indian States to the Dominion of India. Therefore the
first thing that I should like to emphasise is that there is no
clandestine effort in the Bill to usurp any authority as against
any Indian State which has not voluntarily surrendered its
authority in this respect to the Dominion Government. I think
that ought to put at rest all the doubts and suspicions which
have been expressed in this House with regard to this Bill.
And I do not think that if honourable Members bear in mind
what I have stated there will be any necessity for very many
of the amendments which I find on the order paper.

I do not want to say anything more because that is all that
I wanted to say but my honourable friend Mr. Santhanam
while making his observations on the Bill said that there was
an inconsistency in the position which I took yesterday and
the position as it arises from this Bill. I think my honourable
friend Mr. Santhanam must have completely misunderstood
what I said yesterday. What I said then was that having
regard to the fact that the Nursing Bill had reference to
entry No. 16 in the concurrent legislative list there was never
any possibility of the Dominion Government acquiring any
jurisdiction because the Instruments of Accession and the
Indian States have made it absolutely clear that if they at
all join the Indian Union they will join it only with respect
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to list No. 1 which is a Federal List and that too with respect
to some subjects only. Therefore my contention was that there
was not even the remotest possibility, having regard to these
circumstances, that the Indian Dominion should acquire any
jurisdiction. And so any sort of legislation which he wanted
to be introduced by his amendment to clause 1 would be
purely speculative. Here so far as this Bill is concerned,
there is nothing inherently impossible in the Indian Dominion
acquiring further jurisdiction of an extra-provincial character,
and therefore a legislation which looks in the application of
this by anticipation would not be speculative because the
possibility is always there. I therefore submit that there is
no inconsistency in the two positions I have taken.

* Mr. Speaker : I suppose the Honourable Member wishes
to move the amendment at present.

Shri Himmat Singh K. Maheshwari: Yes and I would
be grateful for a reply to the point that I have raised. Sir,
I move:

“That in part (a) of clause 2 of the Bill for the words ‘treaty,

grant, usage, sufferance or other lawful means’, the words ‘treaty
or agreement’ be substituted.”

Mr. Speaker : Amendment moved :

“That in part (a) of clause 2 of the Bill, for the words ‘treaty,
grant, usage, sufferance or other lawful means’, the words treaty
or agreement be substituted.”

The Honourable Dr. B. R. Ambedkar : Mr. Speaker, Sir
the two amendments although they are set out under different
headings are in substance one. The amendment No. 10 may be
put as the result of amendment No. 9 and from that point of
view, there is no difference between the two. The aim of both
the Honourable Members who have tabled this amendment
is to delete the word “grant, usage and sufferance”. I think
that is what they want to do and in so far as that is their
object, I have no doubt that the two amendments are one
and the same.

* C. A. (Leg.) D., Vol. II, 9th December 1947, pp. 1571-72.
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Sir, I am sorry to say that I cannot accept this amendment
and I am also sorry to say that the amendment has been
based upon a misunderstanding. First of all, I should like to
say with regard to the amendment moved by Mr. Naziruddin
Ahmad that item (ii1) in his amendment is entirely out of
place. Tribal areas are part of British India or the Indian
Dominion. Secondly there is no question of the Indian Dominion
acquiring any extra territorial jurisdiction so far as the tribal
areas are concerned. What does the honourable Member want
to do? The Honourable member, if I understood correctly,
wants to say that whatever extra territorial jurisdiction
which the Dominion of India can exercise must be relatable
to the Instruments of Accession. I think that is the sum and
substance of his position and he wants to make it clear that
the jurisdiction which the Central Government may exercise
under the provisions of this Act must be in turn sanctioned
by the Instruments of Accession.

Mr. Naziruddin Ahmad : That is also conceded to by
the Government.

The Honourable Dr. B. R. Ambedkar : Now, sir, does
the Act do anything different from what my honourable
Friend wants us to do in this Bill ? As I have stated, what
the Instruments of Accession passed by the Indian States
enable the Central Government to do is to exercise all such
powers, authority and jurisdiction as were at any time
exercisable by His Majesty’s representative for the exercise of
the functions of the Crown in relation to the Indian States.
That is what the Instruments of Accession passed by the
Indian States empower the Central Government to do, to
exercise all such powers, authority and jurisdiction as were at
any time exercisable by His Majesty’s representative. Let us
go back to the question and ask what are the powers which
His Majestys representative was exercising in relation to the
functions of the Crown in relation to the Indian States. Any
one who reads the Foreign Jurisdiction Act passed by the
Indian Legislature where the powers, authority and jurisdiction
which were exercised by the representatives of His Majesty
exercising the functions of the Crown in relation to the States,
are described in the very precise terms which are used in
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part (a) of clause 2, namely “treaty, grant, usage, sufferance or
other lawful means”. These are exactly the words that occur
in the Indian Foreign Jurisdiction Act and they are the words
which we have adopted in our Act because the Instruments
of Accession passed by the Indian States give all the power
which His Majesty’s representative exercises in relation to the
States and Paramountcy. Therefore, it seems to me purely
tautological whether you say that you derive your powers from
the Instruments of Accession or whether you say that you use
the powers given to you by “treaty, usage, sufferance and so
on” which were the modes by which power was acquired by
the Paramount authority, I see no difference at all. It is one
and the same and therefore, I submit that apart from the
difficulty that I have pointed out that you cannot accept an
amendment relating to the Tribal area, this amendment seems
to be utterly based upon some confusion of understanding of
the real position and seems to me to be tautologous and it is
nothing more than what has already been done in the Bill.

Shri M. Ananthasayanam Ayyangar (Madras : General):
My Honourable friend the Minister for Law referred to
the Foreign Jurisdiction Act. I come much nearer to the
Indian Independence Act itself. Under clause 7 of the
Indian Independence Act to which reference is made in
this amendment of my Honourable friend, the Mover of the
amendment, paramountcy lapses. How is it that Paramountcy
conferred under the second part of the Accession which the
Honourable the Law Minister read, exercised ? I will read the
relevant clause in the Indian Independence Act:

........... and all powers, rights, authority or jurisdiction

exercisable by His Majesty on that date in or in relation to
Indian States by treaty, grant, usage, sufference or otherwise.”

These are the very words that have been copied.
Mr. Naziruddin Ahmad: This has now lapsed.
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* EXTRA PROVINCIAL JURISDICTION BILL—contd.

The Honourable Dr. B. R. Ambedkar (Minister for
Law): If this clause 6 had been described by a Member of
the Legislature who is not a lawyer as an unusual thing,
I would not have any complaint: But I think for a lawyer
to get up and say that this clause is not only unusual and
strange, but cuts at the very foundation in the judiciary, I
cannot help expressing my surprise. Sir, as every lawyer
knows, the law makes a distinction so far as right are
concerned between two sets—political rights and rights which
are justiciable. Justiciable rights must always be determined
by a judicial decree founded upon evidence produced by the
parties before the court. But the political right, and I shall
presently explain what is meant by political right, is never
submitted to a court in the ordinary sense of the word. Now
rights, whether they are contractual or otherwise, between
two states are never regarded as justiciable rights. They
are always regarded as political rights : and that is the one
reason why this clause has been introduced into this Bill.
The extraterritorial jurisdiction which is being conferred by
the Indian States upon the Indian Dominion is a matter
between, two states, and not between two individuals; and
being a matter between two states, obviously all the matters
connected with that jurisdiction are political rights, and as
such they cannot be left to the judiciary to determine. This
clause, as I said, is in no sense an unusual one, for if my
honourable Friend refers to the British Act, on which this one
is modelled, and refers to clause 4, he will find, the language
of clause 6, is absolutely the same as the language of clause
4. Now, my honourable Friend also said that he was aware
of certain provisions in the Evidence Act where a certificate
given by a Secretary of a Department of the Government of
India was said to be conclusive evidence of his authenticity,
but it was never accepted as deciding the status of any
particular individual. I am sure that he must have forgotten
Section 86 of the Civil Procedure Code. If he refers to the Civil
Procedure Code, Section 86, he will find therein a provision

* C.A. (Leg.) D., Vol. II, 9th December 1947, pp. 1580-82.
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which is very much analogous to the provisions contained
in clause 6 of this Bill. Section 86 of the Civil Procedure
Code relates to a suit against an Indian Prince or a foreign
Envoy or any such person occupying the capacity or status
of a non-Indian citizen. It is provided by Section 86 of the
Civil Procedure Code that no suit against an Indian Prince
can proceed unless and until the party suing the Indian
Prince secures the consent of the Secretary of State that he
may be sued. The object underlying Section 86 is to give the
Government of India an opportunity to express an opinion
whether they regard the particular Prince who is sued, as
entitled to the status of a sovereign Prince. If they think that
he is entitled to the status of a sovereign Prince, we issue
a certificate that he is a sovereign Prince, and the moment
that certificate is issued the matter becomes a political matter
and ceases to be justiciable in the ordinary sense and the suit
falls through. There is nothing unusual in it.

My honourable Friend wants me to state the reason for
this somewhat anomalous position which the law recognises
not only in this country but in every other country. I could
state for his information the reason why this distinction is
made. Sir, supposing the Department of a State upon the
assumption that a particular Prince is a sovereign Prince
deals with him on that basis, and suppose that if the question
of his status was left to be decided by an ordinary court of
law, where evidence was brought in, and the court came to
the conclusion that he was not a Ruling Prince in the sense
of a Sovereign Prince, what happens ? We have in a situation
like this two conflicting decisions—one decision given by the
judiciary and another decision given by the State and both are
irreconcilable. In such a situation the execution of a decree
becomes absolutely impossible. In England, as my honourable
Friend knows, there is no such thing as an Evidence Act,
but there is a very well-established rule which the British
Judiciary has adopted that in matters of this sort where they
are likely to come into conflict with the Political Department
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of the State, they shall not entertain a plea and give a
judgment because after all the judgment on a decree of the
Judiciary has to be executed by the Department of the State
and they do not want themselves to be entangled with the
State Department. That, I think, is a very salutary reason why
the courts themselves have abnegated the right of exercising
any jurisdiction in a matter which is likely to be political.

I submit, therefore, that this clause, clause 6, is a very
right clause, appropriate, and should remain in the Bill as it is.

Mr. Chairman : The question is:
“That clause 6 stand part of the Bill.”

The motion was adopted.

(Clause 6 was added to the Bill.)
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(5)
FEDERAL COURT (ENLARGEMENT OF
JURISDICTION) BILL

* The Honourable Dr. B. R. Ambedkar (Minister for
Law): Sir, I beg to move for leave to introduce a Bill to provide
for the enlargement of the appellate jurisdiction of the Federal
Court in Civil cases.

Mr. Speaker : The question is:

“That leave be granted to introduce a Bill to provide for the
enlargement of the appellate jurisdiction of the Federal Court
in Civil cases.”

The motion was adopted.

The Honourable Dr. B. R. Ambedkar : Sir, I introduce
the Bill.

** FEDERAL COURT (ENLARGEMENT OF
JURISDICTION) BILL

The Honourable Dr. B. R. Ambedkar (Minister for
Law): Sir, I move:

“That the Bill to provide for the enlargement of the appellate
jurisdiction of the Federal court in civil cases be taken into
consideration.”

The Federal Court as constituted under the Government
of India Act as adapted, exercises three kinds of jurisdiction :

(a) Original jurisdiction under section 204;

(b) Appellate jurisdiction over High Courts under section
205 ; and

(c) Advisory jurisdiction under section 213.

The present Bill is concerned only with the appellate
jurisdiction of the Federal Court. As I said, the appellate

* C.A. (Leg.) D., Vol. II, 9th December 1947, p. 1546.
** C.A. (Leg.) D., Vol. II, 11th December 1947, pp. 1708-11.
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jurisdiction of the Federal Court under Section 205 is a very
limited jurisdiction. It is confined in the first place only to
those cases in which the issue involved is the interpretation
of the Constitution, that is to say, the interpretation of the
Government of India Act, 1935.

Secondly, this limited jurisdiction accrues to the Federal
Court, only if the High Court, after deciding a case before it
gives a certificate to the effect that a question regarding the
interpretation of the Constitution is involved,

It is only when these two conditions are satisfied, namely,
that there exists an issue relating to the interpretation of the
Constitution : and secondly, when the High Court has given a
certificate that an appeal can go to the Federal Court under
section 205.

The result of this limitation is this. All other appeals from
the High Court in which questions relating to the interpretation
of laws, other than the Constitution or those in which the
interpretation of the Constitution is involved but where the
High Court has not given a certificate, go directly to the Privy
Council without the intervention of the Federal Court.

The object of this Bill is to prevent direct passage of
appeals from the High Court to the Privy Council. In other
words, the aim of the Bill is to make it compulsory that all
civil appeals which arise from the judgment or decree of the
High Court shall in the first instance go to the Federal Court.

The method adopted by the Bill to achieve this object is
as follows :

What the Bill first does is to fix a day, which is the first
of February, and which in the Bill is called “the appointed
day”. The next thing that the Bill does is after the appointed
day no appeals shall go to the Privy Council directly from
the High court unless and until the appeal falls in a category
of what is called “a pending appeal”. If an appeal on the
first day of February can be described within the terms
of this Bill as “a pending appeal” then the appeal shall
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be continued to be heard and decided by the Privy Council.
But if on that day the appeal is not “a pending appeal”
within the definition of this Bill, then the jurisdiction of
the Federal Court extends to such an appeal as the Federal
Court gets a right to hear and decide such an appeal.

Section 7 of the Bill describes what is “a pending appeal”.
Now for this purpose a rough and ready made rule has been
adopted in the Bill. The rule is this: that if the records of
an appeal are transmitted by the High Court to the Privy
Council on the appointed day or before the appointed day,
then the appeal is a pending appeal and the Privy Council
continues to exercise its jurisdiction to hear such an appeal,
although it i1s a direct appeal.

If on the other hand the appeal is in such a state that the
records have not been transmitted, then the appeal becomes
automatically transferred so to say to the Federal Court and
the Federal Court gets the right to hear the appeal.

Appeals to the Privy Council go in two different ways.
They go under what are called the provisions of the Civil
Procedure Code, Sections 109 and 110, which
are called appeals by grants or they are appeals
where the party have a right to appeal. In addition to that
the Privy Council also has got the right to give special leave
to appeal and when a party obtains special leave to appeal,
such appeals also go to the Privy Council. Appeals which go
to the Privy Council directly from the High Court on special
leave being granted by the Privy Council, are also dealt with
in Section 5 of the Bill. The provision there is this:

12 NoonN

“Every application to His Majesty in Council for special leave

to appeal from a judgment to which this Act applies remaining

undisposed of immediately before the appointed day shall on that

day stand transferred to the Federal Court by virtue of this Act.”

If it is disposed of, that is to say, if it rejected no further
question arises. If it is admitted then the Privy Council will
be competent to deal with it. But if the Privy Council has
not passed any order, then such an appeal shall be deemed
to be transferred to the Federal Court and the Federal Court
will have the right to dispose of the matter.
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I should like to tell the House in very concrete terms what
this Bill does and what it does not do. I have told the House
what this Bill does. I will tell the House now what this Bill
does not do.

In the first place, it does not abolish appeals to the Privy
Council in criminal matters. Criminal matters can still be
entertained by the Privy Council from the Judgments of the
High Courts. Secondly, it does not abolish appeals to the Privy
Council from courts which are not high courts, that is to say,
the courts of the Judicial Commissioner of Ajmer-Merwara
or of Coorg. Thirdly, it does not abolish appeals to the Privy
Council from the judgment of the Federal Court.

The House would probably like to know why these
deficiencies have been retained in the Bill and why we have
not been in a position to provide in this Bill for the complete
transfer in all cases, criminal or civil, from the High Court to
the Federal Court and From the Federal Court to the Privy
Council. The reasons are to be found in certain limitations
from which the Dominion Legislature, i.e., the Constituent
Assembly (Legislative) suffers. As members of the Assembly
would realise we are exercising the powers for enlarging the
jurisdiction of the Federal Court, which are given to us by
Section 206 of the Government of India Act. If Honourable
Members would refer to Section 206 they will see that it
is a sort of section which gives constituent powers to this
Assembly enabling it to alter the provisions of section 205 of
the Government of India Act, 1935. Section 206 says :

“(1) The Dominion Legislature may by Act provide that in
such civil cases as may be specified in the Act an appeal shall

lie to the Federal Court from a judgment, decree or final order
of a High Court without any such certificate as aforesaid.

(2) If the Dominion Legislature makes such provision as
is mentioned in the last preceding sub-section consequential
provision may also be made by Act of the Dominion Legislature
for the abolition in whole or in part of direct appeals in civil
cases from High Courts to His Majesty in Council, either with
or without special leave.”

Sub-section (3) requires the sanction of the Governor-
General.
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Anybody who reads section 206 will find that although the
power to amend and enlarge the jurisdiction of the Federal
Court is given to this Assembly, it is limited in certain
particulars. It is limited to civil cases. Therefore no provision
can be made for the abolition of direct appeals in criminal
matters. Secondly, it refers to direct appeals, that is to say
appeals from the High Court to the Privy Council. The reason
why we are not able to abolish appeals from the Federal Court
to the Privy Council is because of the existence of Section 208
in the Government of India Act. Section 208 says: (a) that an
appeal will lie to His Majesty in council from a decision of
the Federal Court, from any judgment of the Federal Court
given in the exercise of its original jurisdiction in any dispute
which concerns the interpretation of this Act and (b) in any
other case, by leave of the Federal Court or of His Majesty in
Council. What I wanted to tell the House was that if it was
desirable to abolish all appeals to the Privy Council and to
enlarge the jurisdiction of the Federal Court in as complete
a manner as we want to do for that purpose we would have
been required to hold a session of the Constituent Assembly
and ask the Constituent Assembly to pass a Bill, which it
can do, notwithstanding any limitation in the Government of
India Act 1935, for the simple reason that the Constituent
Assembly is a sovereign body and is not bound by the provisions
of the Government of India Act, 1935. The position of this
Legislature which is spoken of as the Dominion Legislature
is very different. It is Governed by the Government of India
Act of 1935 and therefore it must conform in anything that it
wants to do to such provisions of the Act which permit it to
do what it wants to do. As I said, the only permissive section
which we have in the Government of India Act is Section
206 and we have taken the fullest liberty of this section to
enlarge the jurisdiction of the Federal Court to the fullest
extent possible. The deficiencies in the Bill I do not think need
worry any Members of the Legislature for the simple reason
that this Act will be in operation only for a very short time.
As soon as our constitution is framed and a passed by the
Constituent Assembly, we shall then be in a position to make
the amplest provision for the jurisdiction of the Federal Court
and to abolish appeals to the Privy Council. For the moment
I think the house must be satisfied with what is done under
Section 206. Sir, I move.



z:\ ambedkar\vol-15\vol15-03.indd MK SJ+YS 11-10-2013>YS>26-11-2013 31

PARLIAMENTARY DEBATES 31

Mr. Speaker : Motion moved :

“That the Bill to provide for the enlargement of the appellate
jurisdiction of the Federal Court in civil cases be taken into
consideration.”

* The Honourable Dr. B. R. Ambedkar : Sir, I am grateful
to the House for having expressed its general satisfaction
with this Bill. I will, therefore, deal only with certain points
of criticism which have been raised by certain Honourable
Members who have taken part in this debate. The first point
of criticism relates to what I might call a timidity for my not
going the whole hog and abolishing appeals to the Privy Council
and conferring the fullest jurisdiction on the Federal Court. I
am told that I am making a sort of artificial distinction between
this Legislature and the Constituent Assembly and that I am
for no reason limiting the powers of this House. I am sure that
that is criticism which, to put it mildly, is certainly far from
valid. I cannot accept the proposition that this legislature as
distinguished from the Constituent Assembly is a completely
sovereign body, as complete as the Constituent Assembly itself.
It is true that the same members who sit in this House sit in
the Constituent Assembly, so that in regard to the personnel
there is no distinction. But I have not the slightest doubt
in my mind that so far as functions are concerned the two
Assemblies are quite different. The function of the Constituent
Assembly is to make the constitution and in making that
constitution it is bound by nothing except by its own vote.
So far as this Assembly is concerned, it is bound by the
Government of India Act, 1935 ; that is the constitution which
is binding upon this legislature. Except the British Parliament
which has both sorts of powers, namely, ordinary legislative
powers as well as constituent powers, I do not know of any
Assembly anywhere which has got a written constitution which
possesses powers to override a constitution which has created
that particular legislature. I therefore submit that I am on
perfectly strong and stable footing when I say that in carrying

* C. A. (Leg.) D., Vol. III, 11th December 1947, pp. 1719-22.
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out the provisions of this Bill we must be bound by the
limitations that have been imposed upon this legislature by
the Government of India Act, 1935 as adapted.

I will now turn to the other criticism expression to which
was given by my Honourable Friend Shri Alladi Krishnaswami
Ayyar. With regard to his amendment I do not want to say that
I regret that the amendment is something which I could not
accept. All that I want to say is that according to my reading
of the situation that amendment is probably unnecessary,
and I will explain to him why I take that point of view. The
ground that he urged for the amendment was that the Privy
Council in a certain case decided in 1940 ( as reported in the
Punjab Co-operative Bank versus Commissioner of Income-
Tax) stated, according to him, that they would not entertain
any point relating to the consideration of the constitution
of the High Court had not given a certificate ; therefore the
Privy Council said that they would have to send that case
back to the High Court for a certificate. His argument was
that the decision of the Privy council in this case may also
be accepted by the Federal court as binding upon itself; and
therefore, wherever there was no certificate given and the
matter came up before the Privy Council—and as a matter of
fact it was found that a question relating to the constitution
did arise—the Privy. Council would find itself unable to deal
with that appeal. I think that was the sum and substance
of his argument. Now what I would like to point out is that
I think he has read a little more into the judgment of the
Privy Council than it really says. I will read a few lines
from the judgment. They have laid down three propositions
which they say would arise in the consideration of section
205. the second proposition is the only one which is relevant
to our purpose.

“Secondly, if in the absence of a certificate it appears to
the Board on an appeal that there is ground for thinking that
that is a matter for the consideration of the High Court and
that they ought to have given or ought to have withheld the

certificate, the Board ought to decline to hear an appeal until
the High Court had an opportunity of doing one or the other.”
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That is what the Privy Council have laid down, Now my
submission is that this matter was as matter of fact considered
by the department when this Bill was drafted, and it was felt
that after all in the observations made by the Privy Council
they have not said that they do not possess jurisdiction in a
case of this kind. All that they have done is to lay down a
sort of rule of prudence that if a case came in for which there
was no certificate they would not deal with it directly—not
they had no power to deal with it—but would send the case
back to the High Court. Therefore, it does not mean that the
Federal Court which under our Bill would be inhearing the
jurisdiction of the Privy Council would have no jurisdiction
because the Privy Council has laid down no such rule at all.

My second submission is that assuming that the Privy
Council’s dictum does go to the question of jurisdiction, is
it necessary for us to presume that the Federal Court in
exercising a new jurisdiction which we are giving to it would
accept what has been laid down by the Privy Council ? The
Federal Court would be free to give its own interpretation.
It may say that notwithstanding that that certificate was not
given, we shall entertain the question and decide it.

Thirdly, the Privy Council has also got the power to give
special leave and they may give special leave and get over the
difficulty. What I am trying to do is to explain to the House
that we did not incorporate the sort of provision which my
Honourable friend Mr. Alladi Krishnaswami has tabled in his
amendment. But if eminent lawyers in this House think that
we ought not to leave this question in doubt, and I find that
he is supported by my friend, Bakshi Tek Chand, I myself
would raise no objection to the amendment if they insist that
the amendment should be introduced in the Bill.

Then the question was raised with regard to the Courts
of the judicial Commissioners of Ajmer-Merwara and Coorg.
It is quite true that it would be very anomalous that we
should stop direct appeals from the High Court to the Privy
Council and allow appeals from Judicial Commissioners to go
to the Privy Council without the intervention of the Federal
Court. The anomaly i1s patent and nobody can deny it. But the
question is this: that unless and until we declare the Courts
of the Judicial Commissioners as High Courts, we could not
make this Bill binding upon them. Now I am told that the
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question of the declaration of the Judicial Commissioners
Courts as High Courts would involve certain administrative
problems. For instance, all the provisions in the Government
of India Act relating to High Courts would have to be applied
to the Judicial Commaissioners before they become High Courts.
It seemed to me that might create complications and that
is the principal reason why we did not think it advisable at
this stage to extend the provisions of this Act to the Judicial
Commissioners. After all, as I said, this Bill will be of a
temporary duration. It may not be in operation for more than
two or three months, and I do not think that within these
two or three months any very large number of appeals from
the Courts of the Judicial Commissioners are likely to come
to the Privy Council.

Therefore, I submit, rather than face the difficulties that
may arise out of administrative considerations, it might be
better for this House to suffer the anomaly and let the position
stand as it is.

With regard to the question of criminal appeals that matter
has been fairly disposed of by my friend who spoke before
me, and therefore I do not think it necessary for me to touch
upon that matter at all.

Mr. Speaker: I might just state what I was feeling
about the amendment. In case the Honourable Law Minister
is inclined to accept it, isn’t it likely that an objection might
be raised about the competence of this Legislature inasmuch
as the amendment uses the words “notwithstanding anything
contained in section 205 of the Government of India Act”?

The Honourable Dr. B. R. Ambedkar : That also is a
point.

Mr. Speaker: So that will also have to be considered.
The House will be rising and in the recess the Law Minister
may consider this point.

The Honourable Dr. B. R. Ambedkar: Yes, I will
consider it.

The Assembly then adjourned for Lunch till Half Past Two
of the Clock.
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The Assembly re-assembled after Lunch at half Past a of the
Clock, Mr. Speaker (The Honourable Mr. G. V. Mavalankar) in
the Chair.

Mr. Speaker : The question is:

“That the Bill to provide for the enlargement of the appellate
jurisdiction of the Federal Court in civil cases be taken into consideration.”

The motion was adopted.
Clause 2 was added to the Bill.

The Honourable Dr. B. R. Ambedkar : Sir, with regard to
clause 3 I would like to move an amendment. I move:
“That in clause 3—
(1) The word ‘and’ at the end of sub-clause (a)(il) be omitted;
(2) The following be inserted as sub-clause (b):

*() in any such appeal as aforesaid, it shall be competent
for the Federal Court is consider any question of the nature
mentioned in sub-section (1) of section 205 of the Government
of India Act, 1935; and

(3) The existing sub-clause (b) be re-lettered as s sub-clause (c).”

Mr. Speaker : I suppose this is an agreed amendment. The
Honourable Dr. B. R. Ambedkar : Yes, Sir.
Mr. Speaker : Amendment moved.
“That in clause 3—
(1) The word ‘and’ at the end of sub-clause (a) (i1) be omitted;
(2) The following be inserted as sub-clause (b):

‘(b) in any such appeal as aforesaid, it shall be competent
for the Federal Court to consider any question of the nature
mentioned in sub-section (I) of section 205 of the Government
of India Act, 1935’; and

(38) The existing sub-clause (b) be re-lettered as sub-clause.(c).”

* Mr. Speaker : Amendment moved :
“That after clause 5 of the Bill, the following new clause be
inserted, namely:

‘6A. After the appointed day, any party to an appeal pending before
His Majesty in Council, before that day, may apply to the Federal Court
to withdraw the appeal to its own file, if the appeal

* C.A. (Leg.) D., Vol. II, 11th December 1947, p. 1725.
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is one which it filed after the appointed day before the Federal
Court it could have jurisdiction under this Act to entertain it;
and the Federal Court may after notice to the other party to the
appeal withdraw the appeal to its own file on such terms and

59

conditions as it may deem fit’”.

The Honourable Dr. B. R. Ambedkar: Sir, I cannot
accept this amendment. My honourable Friend has not defined
what is a pending appeal. The Bill defines a pending appeal.
An appeal where papers have been despatched is deemed to be
a pending appeal under the Bill. After the papers have been
despatched there is no provision in this Bill for withdrawal for
the simple reason that it is presumed that when papers and
documents have been despatched, the parties have incurred
all liabilities for payment of such costs as may be involved in
that appeal, and there is therefore no reason why the appeal
should be transferred to the Federal Court with the obligation
of a double expenditure once at the Privy Council end and once
here: and I, therefore, think that we have to look at it purely
from the point of view of the costs to the litigant. If sufficient
costs have been incurred, then, I think it is not right that the
appeal should be transferred to the Federal Court. No doubt
here there is provision that the terms of such transfer and
withdrawal may be prescribed by the Federal Court. But I
think it would be putting an unnecessary obligation upon the
parties which they may not voluntarily accept and I therefore
think that the provisions contained in the Bill ought to be
regarded as satisfactory at the present stage.

Shri M. Ananthasayanam Ayyangar: I do not like to
press my amendment. I do not want to divide the House on
the matter. I consulted the Law Minister and I thought he
consented.

Mr. Speaker: Apart from this, I was feeling another
difficulty, and that was as to whether the Federal Court
could be treated as a court superior to the Privy Council for
the purpose of withdrawal of an appeal that has been filed.
It would have been another matter if the amendment had
sought to compel the litigant himself, but that is a question
of phraseology of the section.
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Has the honourable Member leave of the House to withdraw
his amendment?

The amendment was, by leave of the Assembly, withdrawn.
Clauses 6 to 8 were added to the Bill.

Clause 1 was added to the Bill.

The Title and the Preamble were added to the Bill.

The Honourable Dr. B. R. Ambedkar: Sir, I move:
“That the Bill, as amended, be passed.”

Mr. Speaker: Motion moved:
“That the Bill, as amended, be passed.”
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(6)
* PROVINCIAL INSOLVENCY (AMENDMENT) BILL
The Honourable Dr. B.R. Ambedkar (Minister for Law):

Sir, I move :

“That the Bill further to amend the Provincial Insolvency Act,
1920, be continued.”

Mr. Speaker : Motion moved :

“That the Bill further to amend the Provincial Insolvency
Act, 1920, be continued ”
Shri Raj Krishna Bose (Orissa: General): I would like
to know if this Bill also was referred to a Select Committee ?

Mr. Speaker: It was only introduced.

Shri K. Santhanam (Madras : General): It can be newly
introduced. What is meant by ‘continuation’? Only if it has
gone through the other stages of discussion or Select Committee
there is a purpose in having a motion for its continuation. It
can as well be newly introduced.

Mr. Speaker: I would invite the Honourable Member’s
attention to the provisions of sub-clause (2) of section 30 of
the Government of India Act, 1935, as adapted :

“A Bill which, immediately before the establishment of the
Dominion, was pending at the Legislative Assembly of the Indian
Legislature may, subject to any provision to the contrary which
may be included in rules made by the Dominion Legislature
under section 38 of this Act, be continued in the Dominion
Legislature as if the proceedings take with reference to the Bill
in the said Legislative Assembly had been taken in the Dominion
Legislature.”

So the time and expenditure incurred in the previous
stages—publication etc.—are now dispensed with. That is the
point in continuing the Bill.

* C.A. (Leg.) D. Vol. I, 17th November 1947, pp. 40-41.
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Shri M. S. Aney (Deccan and Madras States Group): May 1
know, whether, in view of the wording of the particular clause,
just read out it if necessary that a motion for continuation
should be made ? The rule permits the Government to continue
the Bill and take it through further stages if it wants to do so.
Is a separate motion for its continuation therefore necessary
at all ?

The Honourable Dr. B. R. Ambedkar: If the motion
for continuation is not made the Bill lapses. That means all
the stages will have to be begun again.

Mr. Naziruddin Ahmad (West Bengal: Muslim): Sir,
on this point of order the section which you were pleased to
read says that a Bill which was pending in the Legislative
Assembly ‘may be continued’. It is thus discretionary on the
part of this House to continue or not to continue it. Therefore,
a decision of the House is necessary.

Mr. Speaker : That is exactly why the motion is brought.
The question is:

“That the Bill further to amend the Provincial Insolvency
Act, 1920, be continued.”

The motion was adopted.

*The Honourable Dr. B. R. Ambedkar (Minister for
Law): Mr. Speaker, Sir I move:

“That the Bill further to amend the Provincial Insolvency
Act, 1920, be referred to a Select Committee consisting of Shri
Alladi Krishnaswami Ayyar; Dr. Bakshi Tek Chand, Shrimati
G. Durgabai, Dr. P. S. Deshmukh, Shri M. Ananthasayanam
Ayyangar, Pandit Thakur Das Bhargava, Mr. Naziruddin Ahmad,
Shri Ram Sahai and the Mover, with instructions to report on or
before the 16th March, 1948, and that the number of members
whose presence shall be necessary to constitute a meeting of the
Committee shall be five.”

Sir, in order to put the House in possession of the facts
which have made it necessary for Government to introduce
this measure I should like to make some preliminary

* C.A. (Leg.) D., Vol. II, 25th February 1948, pp. 1220-21
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observations with regard to certain decisions which have
necessitated the making of this provision. I think it would
be enough if I began from 1924 when a case went up to the
Privy Council which is known as Sat Narain versus Behari
Lal. The facts of the case briefly were that a Hindu father
had been adjudged insolvent. Now under section 17 of the
Presidency Towns Insolvency Act the property of the insolvent
becomes vested in the official Assignee from the date of the
adjudication. The property of the Hindu father consists of two
things : (1) his share in the joint family property, and (i1) his
power to dispose of his sons property in the joint family for
his personal debts provided that the debts were not incurred
for an immoral purpose. The question that arose in that case
before the Privy Council was whether the power of the father
to dispose of property of the son is property within the meaning
of section 2(e) of the Presidency Towns Insolvency Act. On that
issue the Privy Council gave its decision to the effect that the
power of the Hindu father to dispose of the property of his son
in the joint family was not ‘property’ within the meaning of
section 2(e) on the ground that section 2(e) contemplated that
power which was absolute over property and power which was
not absolute was not property. According to the Privy Council
the power of the father to dispose of the sons’ property was
not absolute because it was subject to the condition that the
debts for which the property could be disposed of must not be
immoral. On that ground they did not agree that the Official
Assignee could become automatically vested under section 17
with the property belonging to the son. In that particular care
that decision of the Privy Council did not matter very much
to the creditors, for the simple reason that the Presidency
Towns Insolvency Act contains a separate section—section
52—which permits the Official Assignee and the creditors to
pursue such property or such capacity to obtain the property
of another person. Therefore although in that particular case
the property did not automatically vest in the Official Assignee,
yet the Official Assignee was free to pursue the property of
the son which was liable under the rule of pious obligation
to pay the debts of the father by separate proceedings; and
I believe he did that.
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Now what happened was this. After that decision of the
Privy Council the courts in India had occasions to interpret
another Act which is called the Provincial Insolvency Act. As
lawyer members of this House will remember, we have two
separate statues dealing with insolvency,—one which deals
with insolvency taking place within the towns, and the other
with those in the mofussil. The Provincial Insolvency Act
does not unfortunately contain a provision such as section 52
which finds a place in the Presidency Towns Insolvency Act.
Consequently when a similar question arose before the courts,
namely, whether the property which a Hindu father could
claim under his right or power to sell his son’s interest for
the payment of his own debts could be interpreted as property
and become vested in the Official Assignee, only that was
property within the meaning of section 2(e). Unfortunately
what has happened is that different courts have interpreted
this section 2(e) of the Provincial Insolvency Act in different
ways. It would be interesting to note that the Bombay High
Court has held that though the property does not vest power
is not property and therefore, it does vest; the Patna High
Court also follows the Bombay High Court and so does the
Allahabad and Nagpur High Courts. On the other hand when
you come to Madras, one Bench of the Madras High Court has
held that the property vests, while another Bench has held
that it does not vest. And the same is the case in Calcutta
where one Bench has held that the property does vest and
another Bench has held that it does not vest.

Now I think this matter should be put right. The Madras
High Court in one of its decisions clearly gave an indication to
the Government of India that it was high time that legislation
was brought in to set aside this discrepancy in the decisions
of the different High Courts. Unfortunately during the war
such a piece of legislation could not be brought in because
there was not enough time. Therefore, it is to set right this
discrepancy and division of opinion in the different High Courts
that this measure has been brought in. All that this measure
does is to reproduce bodily section 52 from the Presidency
Towns Insolvency Act and makes it a part of the Provinveial
Towns Insolvency Act as section 50-A. There is nothing more
that the Bill seeks to do.
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As the House is aware, there is also a measure for a
similar purpose standing in the name of Shrimati Durgabai.
Her measure differs from the Government measure in two
particular respects. She wants to give retrospective effect
to the measure; the Government Bill does not propose to
do so. The other provision contained in the Bill of Shrimati
Durgabai is that the law not only should declare that the
power which the Hindu father has over the son’s interest in
joint family property should be made clear as being available
for distribution among the creditors, but that the power of
disposal of the Manager also should be clearly stated. On
that point all that I should like to say is this that I have not
an empty mind but I have an open mind; and I am prepared
to leave this matter to be decided by the Select Committee.
Indeed one of the purposes or motives which have led me
to move for reference to Select Committee was to enable the
Select Committee to discuss these matters.

I do not think there is anything more I need say in
elucidation of the provisions of this Bill. Sir, I move.

Mr. Speaker : Motion moved.

*Prof. N. G. Ranga : There is the question of the manager.
My Honourable friend wants this power to be extended to
the Manager also. Evidently she has in mind some of the big
zamindars who get their properties managed by managers.

The Honourable Dr. B. R. Ambedkar: They are called
‘Karta’.

Prof. N. G. Ranga: It is bad enough to vest the power
in the father but it is worse to vest it in the agent also.

The Honouraable Dr. B. R. Ambedkar: No, no. It is
wrong.

Prof. N. G. Ranga: That is the answer given by lawyers.
I am looking at it from the point of view of the debtors. They
have as much right to be protected as the creditors. Creditors

* C.A. (Leg.) D., Vol. II, 25th February 1948, p. 1224.
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are rich enough to engage these lawyers and get things done
in their own way. I wish to suggest that the benefit of this
Act should not be extended at all to these managers and it
should not be given retrospective effect. This amendment may
be passed but we should take care to see that the Law Minister
comes forward at an early date with a suitable amendment
in order to protect the interests of the sons also as against
the vagaries of their own fathers.

* Shri Biswanath Das : I have nothing to say about this
particular Bill. In fact I have clearly stated that if the House
comes to the conclusion that the Insolvency Act as it should
stand then this Bill is a natural corollary to it. There is no
denying that fact. Therefore, I have nothing more to say in
the matter.

The Honourable Dr. B. R. Amebkar: Mr. Speaker, Sir,
I will begin with my answer to the point made by my friend
who spoke last. If I understood him correctly his points were
two. One was that this was purely a provincial matter and
ought therefore, to be left to the Provincial Legislatures.

Shri Biswanath Das: May I interrupt ‘my honourable
Friend, Sir ? I stated clearly that it is in the Concurrent List
and that as such the Central Government should have left it
to the Provincial Government and the Provincial Legislatures.
I know it is in the Concurrent List.”

The Honourable Dr. B. R. Ambedkar: I was just going
to say that. The reason why it was put in the Concurrent
list is undoubtedly—and I do not think there can be any
other reason—that in a matter of this sort there ought to be
uniformity if the Centre decided there should be uniformity.
Therefore it is the right of the Central Legislature to legislate
on the subject.

With regard to the question whether there should be an
Insolvency Act or not I do not think that that can be point
at issue on a matter of this sort. If my honourable Friend
wants that there should be no insolvency legislation at all

* C.A. (Leg.) D., Vol. II, 25th February 1948, p. 1227-28.
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the proper thing for him would be to bring in a resolution
before the House and say that all laws relating to insolvency
may be abolished.

Shri Biswanath Das: May I state that I never said that
the Insolvency Law is not necessary. All that I said is this
law is unnecessary, undesirable and breeds immorality into
society.

The Honourable Dr. B. R. Ambedkar: Yes, therefore
not necessary. However with regard to the point made by
Dr. Punjabrao Deshmukh he is not here—I was somewhat
surprised when he said that the Bill ought to be circulated.
He has accepted a place on the Select Committee and I am
sure about it that the two positions are quite inconsistent. I
do not wish to say anything more about what he has said.

With regard to the point Shrimati Durgabai, namely that
the Bill should have retrospective effect, I was bound to make
a reference to it because I had induced her to withdraw her
own Bill on a promise that when I bring my Bill I will say
something about her Bill also. But as to the substance of it,
as I say I feel a certain amount of doubt and difficulty, and
I cannot very readily say in this House that I shall accept
the proposition that the Bill should have retrospective effect.
In fact one of the friends on the bench there who spoke said
something which has a great deal of force and we must be very
careful in giving retrospective effect to a measure of this sort.

Now coming to the point made by my friend Professor
Ranga—he of course has the habit of entering into subjects
which undoubtedly he himself will acknowledge are not his
own—I am prepared to modify his argument and to give it
some sort of a shape so that it might appear respectable. Now
if I understand correctly, what he said was that there was a
difference between the Presidency Towns Insolvency Act and
the Provincial Insolvency Act, inasmuch as one contained a
clause or a section like 6 and 52 while the other did not.

One could infer from what he said that the legislature
in passing the law had different intensions from the very
beginning that while they intended that since interest must
pass to the Official Assignee under section 52 when the father
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became insolvent, the legislature has no such intention when
they passed the Provincial Insolvency Act. I think my friend
Professor Ranga, not being a lawyer, has not understood the
position correctly. If he refers to the definition of the term
‘property’ to which I made reference, he will see that in
both the laws, provincial as well as Presidency Towns, the
definition of ‘property’ is just the same. There is no difference
at all. In both cases the phraseology as property or power.
The difference is that under section 52, the official assignee
can pursue property, but somehow there being an omission in
the Provincial Insolvency Act, he has no right to pursue that
property. Therefore, there is no doubt about it that this must
have been a very inadvertent omission. If the legislature did
not intend that the father’s righ to dispose of the property of
his son under the Provincial Insolvency Act should not accrue
to the official assignee, the definition of the term ‘property’
in the Provincial Insolvency Act would be very different to
what it is now, and therefore, I submit with all respect to
my friend that his point really has no substance. Sir, I move.

Mr. Speaker: The question is:

That the Bill further to amend the Provincial Insolvency
Act, 1920, be referred to a Select Committee consisting of Shri
Alladi Krishnaswami Ayyar, Dr. Bakshi Tek Chand, Shrimati
G. Durgabai, Dr. P. S. Deshmukh, Shri M. Ananthasayanam
Ayyangar, Pandit Thakur Das Bhargava, Mr. Naziruddin Ahmed,
Shri Ram Sahai and the Mover, with instructions to report on or
before the 16th March 1948, and that the number of members
whose presence shall be necessary to constitute a meeting of the
Committee shall be five.”

The motion was adopted.
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(7)

*RESOLUTION RE. EXTENSION OF PERIOD
MENTIONED IN SECTIONS 2 AND 3 OF INDIA
(CENTRAL GOVERNMENT AND
LEGISLATURE) ACT, 1946 AS ADAPTED.

The Honourable Dr. B. R. Ambedkar (Minister for
Law): Sir I move :

“In persuance of the proviso to section 4 of the India (Central
Government and Legislature) Act, 1946, as adapted by the India
(Provisional Constitution) Order, 1947, this Assembly hereby
approves the extension of the period mentioned in sections 2
and 3 of the said Act for a further period of twelve months
commencing on the first day of April, 1948.”

Now, Sir, it is not necessary for me to enter upon a
very lengthy discussion in support of this resolution. It
will suffice if I tell the House that the Central Legislature
has passed various legislations imposing controls on
commodities, requisitioning land, and so on, matters
which are purely in the Provincial List. This power the
Centre was able to exercise because of the proclamation
of emergency which was issued by the Governor-General
when the war broke out: and as the House knows, since
the proclamation is issued by the Governor-General the
Central Legislature gets the necessary power to make
any order or to pass any law notwithstanding the fact
that the subject falls in the Provincial Legislative List.
It is also provided in the Government of India Act that
this power of legislating upon provincial subjects would
disappear six months after the Proclamation of emergency
has been withdrawn. Now this power was exhausted in the
year 1946. The Government of the day felt that although
technically the emergency had disappeared, yet factually
there did exist a certain urgency for the controls imposed
by the Central Legislature to be continued. There was no

* C.A. (Leg.) D., Vol. II, 25th February 1948, pp. 1228-29.
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method by which the Central after the emergency had ended,
could get the power to keep the controls alive and therefore,
the Central Legislature approached the British Parliament
which was then the only authority which could confer such
power on the Central Legislature to make due provision in
this matter, and Parliament, as the House will remember in
1946 passed an Act called the India (Central Government
and Legislature) Act, 1946. Section 2 of that Parliamentary
statute permitted the Dominion Legislature make laws
with regard to the matters which it had done during that
emergency. But what the parliamentary Statute did was that
it gave the power to the Central Legislature one year only
in the first instance.

Under the provisions of that Act, the Central Legislature
passed Acts called the Essential Supplies (Temporary Powers)
Act, 1946 and the Requisitioned Land (Continuance of
Powers) Act, 1947. That law was passed in 1946. Under the
Parliamentary Statute it continued in existence for one year ;
that is up to 1947.

Now, Section 4 of the Parliamentary Statute as I said
provided that the Centre could exercise these powers for one
year. It also provided that the power could be extended by
another year if the Governor-General so certified. Consequently
those two Acts to which I made reference were continued
in existence by another year by the fiat of the Governor-
General and we are now exercising those powers under that
extension effected by the Governor-General. Now, under the
extension effected by the Governor-General, these would
continue up to 31st March 1948. The various Departments of
the Government of India have been consulted in this matter
in order to ascertain whether they could do without these
controls after the 31st March 1948. I believe that almost all
the Departments who are charged with the administrative
control feel that they need at least one year more to continue
these controls.

As I said, section 4 of the Parliamentary Statute gave the
power for one year in the first instance, in the second instance
one year on the fiat of the Governor-General, and thereafter
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by a Resolution of this House. The position, therefore, is this,
that unless this House passes a Resolution extending that
power, these powers will come to an end on the 31st March
1948. As the House will remember, I am only a Law Minister,
I have no administrative responsibilities for the affairs of the
Government of India, and I am therefore not in a position
to answer any questions if they are asked as to whether in
fact this extension is necessary, but I can tell the House
that all the Departments are agreed that this extension is
necessary, and I hope that the House will accept the view of
the Departments of the Government of India and pass this
Resolution. I have taken the precaution of calling my friend
Dr. Syama Prasad Mookerjee to be by my side in order to
reply any questions requiring detailed particulars with regard
to the necessity of a provision of this sort. Sir I move.

Mr. Speaker: Resolution moved:

“In pursuance of the proviso to section 4 of the India (Central
Government and Legislature) Act, 1946, as adapted by the India
(Provisional Constitution) Order, 1947, this Assembly hereby
approves the extension of the period mentioned in sections 2
and 3 of the said Act for a further period of twelve months
commencing on the first day of April, 1948.”
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(8)
*INSOLVENCY LAW (AMENDMENT) BILL

The Minister of Law (Dr. Ambedkar): Sir, I move:

“That the Bill further to amend the law relating to insolvency,
be taken into consideration.”

Sir, I should like to make a brief statement in order
to enable the House to understand what exactly the Bill
proposes to do. The law of Insolvency in India is contained
4.00 P.M in two different Acts: One is called the Provincial

7" Insolvency Act and the other i1s called the
Presidency-towns Insolvency Act. The present Bill contains,
apart from the short title, six clauses which make amendments
in the existing insolvency law. The amending clauses in this Bill
fall into two categories: some make changes in the Presidency-
towns Insolvency Act and the other propose changes in the
Provincial Insolvency Act. Those that make changes in the
Provincial Insolvency Act are four ; they range from clauses 3
to 6 and there are two which relate to the Presidency-towns
Insolvency Act.

Taking into consideration clause 2, all that clause 2 does is
to remove a difficulty which has been felt for a long time. In
the existing law as embodied in section 12 of the Presidency-
towns Insolvency Act, it is said that an insolvency petition
must be filed within three months from the occurrence of
the event which is recognised as the justifiable ground for
the presentation of the petition. It often happens that the
period of three months comes to an end when the courts
are closed. Under the law as it sands, the creditor loses the
opportunity of presenting a petition merely because when
the court re-opens, it is more than three months since the
occurrence of the event. Courts, of course, have taken different

*Parliamentary Debates (Hereinafter called P.D.), Vol. 1, Part II, 3rd Feb.
1950, pp. 185-93.
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views in this matter. The Madras and Calcutta High Courts
have held that the period cannot be extended. The Allahabad
High Court has held that the period can be extended. It is
therefore felt that both for the purpose of removing what
might be called and injustice, because, if the creditor is not
able to present a petition within three months by reason of
the fact that the court is closed, it is certainly not his fault,
and secondly also in order to remove the conflict of decisions,
it is proposed by this amendment that in any case where the
period expires on a day when the court is closed, it shall be
lawful to present a petition on the day on which the court
reopens.

Coming to clause 3, it amends section 21 of the Presidency-
towns Insolvency Act. Section 21 deals with annulment
of adjudication. Under section 21, although the power of
annulment is given to the court, the matter is left within
the discretion of the court. The words are, “the court may”.
Then, this section 21 is contrary to section 35 of the Provincial
Insolvency Act: because, under section 35 of the Provincial
Insolvency Act, the power is obligatory and the wording is, “the
court shall”. Similarly, it is found that the existing section 21
is also to some extent inconsistent with its own section 13 sub-
clause 4. Because, there it is stated that if the grounds exist
for dismissing a petition, the court shall dismiss it. There is
no reason why in the case of annulment the power should be
discretionary and in the case of dismissal, the power should
be compulsary. It is therefore felt that it would be desirable
to bring the Presidency-towns Insolvency Act in conformity
with the Provincial Insolvency law and use the word “shall”
in the place of the word “may”.

Then, I come to clause 4. Clause 4 makes an amendment
to section 53 of the Presidency-towns Insolvency Act. Section
53 deals with the rights of an execution creditor against the
property of an insolvent, who has obtained a decree against
the debator before he was adjudged insolvent. The question
has arisen as to what should be the terminus, so to say, of
the rights of the executing creditor : should the terminus be
the presentation and admission of the petition of insolvency
or should the terminus be the adjudication. It is felt that the
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proper terminus, the equitable terminus would be the
admission of the petition ; because, admission of the petition
means that there are other creditors who are also recognised
as having a right to a share in the property of the debtor.
It is therefore unreasonable to permit the prior executing
debator to continue to appropriate the property until the date
of adjudication. There may be a considerable time between
the admission of the petition of insolvency and the actual
adjudication by the court. Therefore, this section substitites
the word “admission” for the word “adjudication”.

Then, I come to clause 5. Clause 5 introduces a new section,
section 101A in the Presidency-towns Insolvency Act. The
necessity for the introduction of this new section is this. As
I just now stated, there is a provision for the annulment of
adjudication. Now, the effect of the annulment of adjudication
is that proceedings which by reason of adjudication are
terminated or cannot be initiated, become open. What the
section permits is that on annulment other persons who have
a right to sue or proceed against the debtor will be free to so.
The law of limitation comes in their way. As lawyer Members
of the House would know, one of the principles of the law
of limitation is that once limitation begins, it does not stop.
Nothing can prevent limitation being suspended. Therefore
what happens is this ...............

Shri Tyagi (Uttar Pradesh): I could not follow.
Dr. Ambedkar: I cannot open a class now.

The point is that as the right to sue begins long before the
annulment by the time the annulment order is passed, the
suit or the proceeding is time-barred. The question is raised
whether this is a right thing to do, because if the proceedings
or the right to sue is suspended, it is suspended not because
of any fault on the part of the person who has this right to
sue, but because the law says that when an adjudication is
made all proceedings shall be suspended. Consequently, in
order to remove this iniquity, what is proposed is this: That
by this new section 1014, it will be open for the Court and
for the party to have the time taken between adjudication
and annulment excluded from the computation of the period
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of the limitation laid down by the law, so that the right to
sue may practically be deemed to have occurred when the
annulment has taken place. Anyhow the period will not serve
as an additional bar to any delay or lapses that might have
occurred on the part of the person who has the right to sue.

Now, clauses 6 is merely clause 2 of the Bill. All that
it does is this, that it introduces the same proviso in the
Provincial Insolvency Act, so that even under the Provincial
Insolvency Act, if the period of three months for filling the
petition falls on the day on which the Court is closed, it would
be open for a party to file the petition on the day when the
Court re-opens.

Then, the last clause also amends the Provincial Insolvency
Act. Under the present law, it is provided that along with the
order of the adjudication, the Court also fixes the date for the
discharge of the petitioner and he is required to appear on
the day on which the date is fixed for his discharge. Now, the
words are “He shall appear and the court, if he does not appear,
shall” take a certain action, as stated therein. The section so
far as the wording is concerned, is mandatory, but curiously
enough the Courts have interpreted ‘shall’ as ‘may’ making it
discretionary. It is felt that probably the Courts have really
carried out the intention of the Legislature in treating ‘shall’
as ‘may’. Similarly, the Presidency Towns Insolvency Act has
also the word ‘may’ and not ‘shall’. Therefore, this amendments
proposes to accept the decision or the interpretation of the
Court and substitute ‘may’ of ‘shall’. These are all the clauses
in the Bill.

I might say that these amendments are very much overdue.
These amendments were suggested a long time ago, in fact
before the War, but it was not possible to undertake any
legislation while the war was there. Consequently, there has
been this delay. I might tell the House that these amendments
have been approved by the Provincial Governments and
the Provincial Governments, have also stated that although
the subject of insolvency falls in the Concurrent list, it is
desirable these amendments should be made by a law made
by Parliament, so that they may be uniform throughout the
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country. That is the reason why this Bill has been brought
forward.
Mryr. Chairman : Motion moved :

“That the Bill further to amend the law relating to insolvency,
be taken into consideration.”

*Dr. Ambedkar: I am glad that my friend Shri Biswanath
Das raised the points to which he made reference in the course
of his speech. I should like to say that before bringing forth
this Bill I myself was of the opinion that the time had come
when these two enactments should be amalgamated into a
single Act. The distinction which has been existing in our
insolvency law between the Presidency towns and the other
areas seems to me no longer justifiable. But I found that
the amalgamation of the two Acts into one single enactment
would take time and would also require special agency to be
employed in the Law Department for the purpose of collating
the sections. However, owing the financial stringency it was
not possible for me to obtain the staff that was necessary to
undertake this task in the expediency with which we intended
to proceed. That was the reason why I kept back my original
project of bringing forth a single enactment. I have, however,
not abandoned that project and as soon a circumstances
propitious to that purpose are available. I will certainly place
a single, enactment before Parliament.

With regard to the other question that he has raised,
whether the jurisdiction in insolvency should be the District
Court or Courts of small jurisdiction, as well as the other
sections to which he made reference which according to him, are
sections which are abused by the insolvent, I don’t think they
are matters which can be debated on this particular occasion.
The law of insolvency, as everyone knows, is a sort of legal
relief against misfortune or mishap. It is quite possible that
persons who ought not to get the benefit of the legal relief
do get it, but that is a complaint which may not be made
merely against the insolvency law—it can be made against

* P. D, Vol. 1, Part II, 3rd February 1950, pp. 191-93.
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almost every law. It is never possible for the Legislature to
enact a measure which will be so tight as to be completely
fool-proof and knave-proof. There will always be available
many crooks who will be able to find out ways and means of
getting round the act and abusing it. However, there is not
the slightest doubt about it that the intention of my friend
Mr. Das, that we ought not to allow any loophole in a law
of this kind which would enable undeserving persons to get
the relief which the law intends to give only to the really
unfortunate, is a praise worthy object and no doubt in future
legislation it will be borne in mind.

With regard to the points made by my friend
Mr. Karunakara Menon, I think he has not followed what I
stated in my opening remarks. He has forgotten that what
we really are trying to do is to bring either the Provincial
Law in conformity with the Presidency Law or to bring the
Presidency law in conformity with the Provincial Law. We
are not making any particular innovation which is not to be
found in either of the two Acts. If he does not like the word
“shall” which is introduced in some sections of the Provincial
Act and wants “may”, then he shall also have to give his
justification as to why the word “shall” should continue in the
Provincial legislation. All that I have done is to bring the two
in conformity so that there may be no obvious inconsistency
in legislation in matters of this sort. If, as I have said, he
has still any points of contention he can raise them when a
new Bill consolidating the whole is brought before Legislature.
For the moment these are only pressing amendments which
both the Provincial Governments as well as, if I may say so,
all the High Courts have accepted.

Mr. Chairman: The question is:

“That the Bill further to amend the law relating to insolvency,
be taken into consideration.”

The motion was adopted.

Mr. Chairman: The question 1is:
“That clauses 2 to 7 stand part of the Bill.”

The motion was adopted.
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Clauses 2 to 7 were added to the Bill.

Dr. Ambedkar: I beg to move:

“That in clause 1, for the figures ‘1949’ the figures ‘1950’
be substituted.”

The motion was adopted.
Clause 1, as amended, was added to the Bill.
Mr. Chairman: The question is:
“That the Preamable stand part of the Bill”
The motion was negatived.

Dr. Ambedkar: I beg to move:

“That for the existing Enacting Formula, the following be
substituted :—

M

‘Be it enacted by Parliament as follows:—.’

Mr. Chairman: The question 1is:

“That the Enacting Formula as amended stand part of the
Bill.”

The motion was adopted.
The Enacting Formula, as amended, was added to the Bill.
The Title was added to the Bill.

Dr. Ambedkar: I beg to move :
“That the Bill, as amended, he passed.”

The motion was adopted.
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9)
*CRIMINAL LAW AMENDMENT BILL
The Minister of Law (Dr. Ambedkar): I beg to move

for leave to introduce a Bill further to amend the Criminal
Law Amendment Ordinance, 1944.

Mr. Deputy Speaker: The question is:

“That leave be granted to introduce a Bill further to amend
the Criminal Law Amendment Ordinance, 1944.”

The motion was adopted.

Dr. Ambedkar: I introduce the Bill.

**CRIMINAL LAW AMENDMENT BILL

The Minister of Law (Dr. Ambedkar): I beg to move :

“That the Bill further to amend the Criminal Law Amendment
Ordinance, 1944, be taken into consideration.”

[SHRIMATI DURGABAI in the Chair.]

The object of this measure is to replace Ordinance No. IIT
of 1950, which is called the Criminal Law Amendment
Ordinance, 1950. This Ordinance No. III of 1950 was passed
in order to add a new section 9A to the Original Ordinance
XXXVIII of 1944. The history of this Ordinance No. XXXVIII of
1944 may be helpful to hon. Members in order to understand
why exactly the Ordinance III of 1950 was enacted.

During the war the Government of India as well as
the Government of the various Provinces had entrusted
public property and public funds into the hands of certain
persons such as contractors and officers of Government. It
was found that some of these persons who were entrusted
with Government property and funds had committed certain
defalcations and consequently in order to try the delinquents

* P. D. Vol. 2, Part II, 14th February 1950, p. 538.
**Ibid, 28th February 1950, pp. 983-84.
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Ordinance XXXVIII of 1944 was passed, which constituted
special tribunals for trying these offenders. These tribunals
were spread all over India in the different Provinces of
United India before the Partition. These tribunals were given
power to freeze the property of the delinquent by passing
attachment orders and the courts so empowered were courts
within whose jurisdiction the delinquents stayed or carried
on business.

After the Partition a peculiar situation arose, namely
that the tribunals which passed the orders of attachment
against the properties of the delinquents became part of
Pakistan, whereas the property of the delinquents remained
in India proper. This difficulty has to a large extent held
up the work of carrying on these trials. It is therefore now
proposed that the power of passing further orders with
respect to property which has already been attached by
courts (which unfortunately happen to be now in Pakistan)
should be transferred to courts operating within the Indian
Republic. Consequently it is thought desirable to add this
section 9A which permits the courts within whose jurisdiction
the offences are now being tried to exercise the power of
passing orders regarding the property which is held by these
deliquents.

The Ordinance was promulgated because the matter was
regarded as very urgent. As the power of continuing the
Ordinance is of a limited duration it is necessary to revise
the Ordinance before the expiry of time by this measure.

Myr. Chairman: Motion moved :

“That the Bill further to amend the Criminal Law Amendment
Ordinance, 1944, be taken into consideration.”

Shri Himatsingka (West Bengal): On a point of
information, may I know if the property that has been
attached by an order of the court is now in Paksitan. If the
property continues there.......

Dr. Ambedkar: The property is here.

Mr. Chairman: The question is:

“That the Bill further to amend the Criminal Law
Amendment Ordinance, 1944, be taken into consideration.”
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Mr. Chairman: The question is:

Mr. Chairman: There are no amendments. I will put the
clauses.

The question is:
“That clauses 2 and 3 stand part of the Bill.”
The motion was adopted.
Clauses 2 and 3 were added to the Bill.
Clause 1 was added to the Bill.
The Title and the Enacting Formula were added to the Bill.

Dr. Ambedkar: I beg to move:
“That the Bill be passed.”

Mr. Chairman: The question is:
“That the Bill be passed.”.

The motion was adopted.
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(10)
MOTION FOR ADJOURNMENT

ESCAPE OF MIR LAIK ALI OF HYDERABAD
FROM CUSTODY.

* Mr. Speaker : May I ask who is the controlling authority
or the directing authority, so far as the prosecution of Mir
Laik Ali and others is concerned ?

Sardar Patel: The final prosecution sanction is from the
Nizam.

The Minister of Law (Dr. Ambedkar): I do not know
but the first impression which I have of this matter is this
that Hyderabad is like any other State. There is no distinction
between Hyderabad State under the Constitution in its relation
to the Centre and, say, for instance Bombay in its relation
to the Centre, which means that for subject matters set out
in List IT the responsibility is entirely of the State, while the
responsibility, so far as subjects in List I are concerned, belong
to the Centre. The same rule would apply to Hyderabad. That
is to say that so far as the matter relating to the custody of
Laik Ali is concerned, it is a matter of law and order which
is undoubtedly under the Constitution a matter for local
administration. On that footing, I submit that this is not
a matter which constitutionally could be held to be under
the control of the Central Government, but I should like
to add one more remark, viz. that in view of the fact that
there is no local legislature to which the local Ministry could
be held to be responsible, it is possible—I speak subject to
correction—that whatever action is being taken by the local
administration is perhaps done under the power which the
Constitution vests in the Central Government of direction and
control over certain States. I am not yet aware as to what

* P.D., Vol. 2, Part II, 7th March 1950, pp. 1179-80.
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the position under that part of the Constitution is. But so
far as the Constitution is concerned and the relation of
Hyderabad State to the Centre is concerned, this, I submit,
would be a matter falling within law and order which is
absolutely a States subject.

* The Minister of Law (Dr. Ambedkar): Sir, I am
grateful to you for the second opportunity which you have
given to me to clarify and to explain further the points
that were made by me as well as by other Members of
this House in the course of the debate that took place
yesterday on the adjournment motion. Since you have
been good enough to point out to me, before I commenced
my remarks, the difficulties which you feel, I will follow
the line of points which you have to set out: I will first
of all try and explain the Constitutional position of the
States on the one hand and the Centre on the other and
to what extent the States are free and independent of the
Centre, to what extent they are under the subservience or
surveillance or superintendence or control of the Centre.

The first thing I would like to draw the attention of
the House to is this that there is a certain amount of
parallelism in the constitutional frame-up of the Central
Government and of the States. For instance, with regard
to the Central Government you have article 53 which
says that the executive power of the Union shall be
vested in the President. Corresponding to that article, you
have article 154 which states that the executive power
in the States shall be vested in the Governor or the
Rajpramukh, as the case may be. Coming to the question
of actual administration, article 74 of the Constitution
provides that there shall be a Council of Minister to aid
and advise the President in the matter of the exercise
of the executive authority which is vested in him by the
Constitution. Analogous to that article, we have also

* P.D., Vol. 2, Part II, 8th March 1950, pp. 1236-44.
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article 163 which relates to the States. It also is worded in
the same language as article 74. It says that there shall also
be a Council of Ministers to aid and advise the Governor in
the carrying out of the administration which is vested in the
Governor, or the Rajpramukh. Then we have another article, 79
which vests the legislative power of the Centre in Parliament
consisting of two Houses. Analogous to that, we have article
168 constituting a legislature for the States in almost the
same terms except for the fact that in some cases there are
two Houses and in other cases there is one House. There is a
further provision, namely, that where at the commencement of
the Constitution there does not exist any popularly constituted
legislature in any States, then the Rajpramukh of that State
shall be deemd to be legally the legislature for that State. It
will therefore be seen that the paraphernalia, so to say, of
administration in accordance with the Constitution is parallel
in both cases. Supplementing this by what I stated yesterday
that the legislative authority of Parliament is primarily
confined to subjects enumerated in List I, and the legislative
authority of the States is confined to subjects mentioned in
List II, with the further proposition—to which there can be
no objection raised because it is a well-established judicial
proposition—that the legislative authority is co-extensive
with executive authority, it follows that so far as the States
are concerned, primarily and fundamentally they occupy an
independent position in the Constitution. That being so, it is
quite clear that by the rule of comity and also by the rule
governing responsibility, it would not be open to this House
to discuss any matter, either in the form of legislation or in
the form of administrative action, which has been taken by
the State which lies within the ambit of subjects mentioned in
List II. As I stated yesterday, so far as I can understand the
subject-matter of the Adjournment Motion relates primarily to
law and order. Law and order is a subject which is included
in List II and therefore, it would not be open to this House
to discuss such a question when the Legislature of the State
is competent by the rule of the Constittuion to deal with it.
That I think is a general proposition which must be accepted.
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I should like, if hon. Members want to see the thing in a
clear light to ask them to compare the provisions of article 239
with the provisions of the article to which I have referred in
regard to the States. Article 239 refers to States in Part C;
they are what are called “Centrally Administered Areas”.
The language of article 239 is absolutely different from the
language of article 154. The language of article 154 is that
the executive power, which also includes administration, vests
in the Governor, while article 239 begins by saying that the
States in Part C shall be administered by the President, which
means “President on the advice of his Council of Ministers”,
which in turn means that the responsibility for any matter of
administration so far as States in Part C are concerned, directly
falls upon Parliament and upon the Central Government. It is
therefore open for any Member to discuss any matter relating
to States in Part C on the floor of the House, which would
not be the case so far as the other States are concerned.

With regard to the States, I should also like to point out
that although our Constitution divides the States in Part A
and Part B for certain purposes, that is for the purposes to
which I have referred, namely the frame of their constitution,
the vesting of the executive authority, the authority to make
law, and all that, they are on a parallel footing and there is
complete parity. True enough that the Consitution contains an
article, article 238, which applies with certain modifications,
the articles which apply to States in Part A to States in
Part B. But anyone who has the curiosity to examine the
provisions of article 238 will find that the changes made
in the articles which are applicable to States in Part A in
their application to States in Part B are of a very minor
character—substituting “Governor” for “Rajpramukh” etc.
a sort of terminological difference. Beyond that there is no
difference at all. Therefore, from that point of view, just as it
would not be competent for this House to discuss any matter
falling within the jurisdiction of States in Part A, it would
also not fall within the jurisdiction of the House to discuss
any matter relating to Part B States because both of them,
as I said, are placed by the Constitution on the same footing.
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At this stage I would like to endorse what the Hon. the
Home Minister has said just now. The mere fact that the Nizam
is a Rajpramukh, the mere fact that there is no legislature,
the mere fact that certain officers have been lent by the Home
Ministry to the Nizam for carrying on the administration of
the State, would not alter the character of the Hyderabad
State being exactly on the same footing as other States in
Part B, which is the same thing as being equivalent to States
in Part A. I shall have to say something at a later stage by
way of a small qualification, but I should like to say that the
mere fact that the officers have been lent would not alter the
status and the character or position of the Hyderabad State
within the field of the Constitution.

Now, this is the general proposition, namely that the
States in Part A as well as the States in Part B are free and
independent of the Centre in the matter of executive authority,
in the matter of legislative authority and in the mode and
manner of administering the legislative and executive authority
that they possess. This is the general proposition. The question
that we have now to consider is the provision contained in
article 371, and the question is: does the provision of this
article make any change in the position of States in Part B ?
Because, as everyone knows, article 371 applies only to States
in Part B and does not apply to States in Part A. In the course
of the debate yesterday, I found that one hon. Member said
that the Central Government possess no authority to issue any
directions to the States except under emergency provisions,
which gave me the impression that in his view article 371
could not be the foundation for the Ministry of States or the
Government of India to issue directions to States in Part B.
With all respect, I submit that I cannot accept that position.
To explain the matter fully, the Centre has the power to issue
352 directions under the Constitution to the various States,
under four different articles. The first is article which is what
is called an emergency article arising out of war or internal
aggression and things of that sort. The second article which
permits the Centre to issue directions to the States is article 360
which deals with financial emergency; when the President is
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satisfied that the credit of the State is in jeopardy he can
declare a state of financial emergency and under that article
he can issue certain directions to the States. The third article
is article 356 which is called a breakdown article. When the
President finds that the Constitution in any particular State is
not being carried on in accordance with the provisions contained
therein, then also, the President issues certain directions to
see that the Constitution is carried on in accordance with its
provisions.

Then comes the last Article, Article 371, which 1s the
supervisory Article. It has to be understood that Articles 352,
360 and 356 are, in a general sense, emergency articles, that is
to say, they can be invoked for the purpose of giving directions
to the States only when certain circumstances arise and the
President is satisfied that those circumstances have arisen.

Pandit Kunzru (Uttar Pradesh): May I ask the Hon.
Minister of Law whether he has made this observations with
reference to Article 371 also?

Dr. Ambedkar: No, I am taking it separately. I am
trying to point out the distinction between the provisions
contained in Article 371 on the one hand and Articles 352,
360 and 356 on the other. As I said, these latter Articles are
emergency Articles. They are not Articles which deal with
normal administration in normal times. Circumstances must
justify their invocation. The second thing with regard to them
is that they apply to States in Part B to the same extent, in
the same degree and in the same manner as they apply States
in Part A, provided of course, that the emergency has arisen.

Article 371 stands on a different footing. It does not
require an emergency. It can be used in normal times. That
is one feature of distinction. The other feature of distinction
is that it applies only to States in Part B. It does not apply
to States in Part A. Therfore, in my judgment it is not correct
to say that the Central Government must use either Article
352 which is an emergency Article, or Article 360, or Article
356, to issue directions to States in Part B. (Pandit Kunzru :
Hear, hear). Independently of these three Articles, the Centre
has the power to issue directions to States in Part B under
Article 371.
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Pandit Balkrishna Sharma (Uttar Pradesh): And it is
only transitional.

Dr. Ambedkar: That is a different matter. The transition
has not ended. The Article is in operation and we must
therefore take it as it is. Therefore, in my judgment, Article
371 does give the power to the Centre of issuing directions
to States in Part B even though there is no emergency. It is
an Article which is to be used in normal times.

Now, Sir, the question you have been good enough to raise
is one which if you will permit me, I would like to take up
towards the close. In so far as Article 371 is concerned and in
so far as a direction has been issued—I am using my language
very deliberately—in so far as Article 371 is concerned and
in so far as it has been used for the purpose of issuing a
direction to the State Government, it seems to me that there
is a possible basis for discussion of that matter by this House.
That is my view of the matter.

Now, I would like to take up ..................

Mr. Speaker: May I have clarification on one point at
this stage? Will the failure to give direction ..........

Dr. Ambedkar: I am just coming to that. That is the very
point I want to deal with, because that is a very important
one, and we must be very clear about it.

Pandit Balkrishna Sharma: May I know what direction
has been issued under Article 371 ?

Dr. Ambedkar: I am coming to that. I am stating the
position generally. My. Hon. colleague, the Home Minister
will say what direction he has issued. I am not in charge of
administration, and I have merely been asked to explain the
legal position.

Now, Sir, I was trying to find out whether there was any
precedent in the past procedure of our Legislature which could
help us to come to some definite conclusion on the issue before
the House. I have examined the provisions of the Government
of India Act, 1919, in order to find out whether there was any
ruling which could furnish to us some kind of a precedent.
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As the House will remember, the scheme of the Government
of India Act, 1919, was to divide, so far as the Provinces
were concerned, the field of administration into two parts:
the transferred part and the reserved part. The House will
also remember that under the old Government of India Act
the superintendence and control of the civil and military
Government of India was vested in the Secretary of State
in Council. It was also provided that the Governor-General
in Council as well as the Governors would carry out their
respective duties of administering this country, subject to
the power of superintendence and control of the Secretary
of State. When the field of administration was demarcated
into the reserve and transferred sides in 1919, a rule was
made that those subjects which were classified as ‘transferred
subjects’ were not to be under the supervisory control either
of the Secretary of State or of the Governor-General or of
the Governor, because they were administered by Ministers
who were responsible to the Legislature. Now, the question
that arose under the provisions of the 1919 Act was this:
whether it was possible for the Central Legislature to ask a
question with regard to the administration in the Provinces.
The researches that I have made—and I am grateful to the
Secretariat of the Speaker for the help they have rendered
me in this connection—show that the then President of
the Assembly took the view that in so far as the question
related to transferred subjects, he would not allow them,
but if they referred to ‘reserved subjects’, he would allow
them subjects to the sanction of the Governor-General. You
will recollect that such sanction was necessary, because the
Assembly worked under both Rules and Standing Orders. The
Rules were made by the Governor-General, which sometimes
restricted the scope of Standing Orders. Therefore, his
permission was necessary. But the principle was conceded
that in so far as the administration continued to be under
the superintendence, direction and control of the Governors,
of the Governor-General and ultimately of the Secretary of
State, it was possible for a Member of the Central Legislature
to ask a question relating to those subjects and the President,
subject to other conditions being fulfilled, would admit that
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question. That is one precedent. Of course, it must not be
extended to a field which it did not cover. As I said, it extended
only to questions and not to other matters.

Now, I come to the Government of India Act, 1935.
Probably, some Members of the House will remember that
as soon as the Government of India Act, 1935, was passed,
certain members of the House of Commons were considerably
agitated as to their rights to ask questions to the Secretary
of State in Parliament with regard to the administration of
India and a question was put to the then Prime Minister,
Mr. Chamberlain, in the year 1937. Mr. Chamberlain gave
the reply to the effect that since the administration of the
country was transferred to agencies in India and to that extent
the Secretary of State ceased to possess to have any kind of
responsibility for the actual administration, it would not be
possible or permissible for Members of Parliament to put any
questions to the Secretary of State on those matters. That
matter was taken up in the Assembly here immediately after
the interpellations had taken place in the House of Commons
and a question was put by our old friend Mr. Pande, who
was a well-known Member of this Assembly, to the then
Law Member, Sir Nripendra Sarcar. I propose to read the
answer which Sir Nripendra Sarcar gave, because it is a
very illuminating reply and, in my judgment, supports the
conclusion to which I have come and to which I have given
expression just now

The answer of Sir Nripendra Sarcar was this:

“(a) The general position is that where the executive and
legislative authority are vested under the Act in the provinces,
it would not be appropriate for the Central Legislature to
discuss those matters. There are likely, however, to be matters
in which the Central Legislature may be properly interested,
(e.g., a direction under sub-section (1) and (2) of section 126 of
the Government of India Act) and thus the prevention of any
encroachment on the provincial sphere may well be left to be
regulated by the powers vested in the Hon. the President under
Rule 7 of the Indian Legislative Rules in regard to questions
and in the Governor-General under Rule 22 in regard to the
Resolutions.”

My submission is this: that the provisions contained in
Article 371 are more or less analogous. I do not say they
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are exactly alike to the provisions contained in Section 126 of
the Government of India Act. The Act of 1935 vested power
in the Governor-General. It says:

“The executive authority of the Federation shall extend to

the giving of such directions to a province as may appear to the
Federal Government to be necessary for that purpose”.

Further it says;

“The executive authority of the Federation shall also extend

to the giving of directions to a province as to the carrying into

execution thereunder any act of the Federal Legislature, etc.”

As I said, Section 126 deals with power to give directions
to the provinces. Similarly, Article 371 also gives power to
Central Government to give directions. As interpreted by
my predecessor Sir Nripendra Sarcar, on the basis of the
discussions and clarifications that took place previously in the
House of Commons, he came to the conclusion that a matter
such as the one lying within the purview of section 126 could
be discussed in this House. My submission, therefore, is that
that opinion of his is a sound one.

Shri T. T. Krishnamachari (Madras): May I Sir, suggest
to the Hon. the Law Minister to give us his opinion on Section
126 of the Government of India Act vis-a-vis Articles 257(1)
and 73(1) proviso of the Constitution.

Dr. Ambedkar: I have not considered those sections. If
at any other time the point is raised I would be prepared to
clarify it. For the time being, it does not seem relevant to
the subject we are discussing.

Pandit Kunzru: Will the Hon. Law Minister read out
Article 371 and tell us whether under it orders can be issued
by the Government of India to Governments of the States only
in regard to Central (Federal) subjects, or also in regard to
subjects included in the State list?

Dr. Ambedkar: It is quite clear that Article 371
contemplates issue of directions relating to matters lying
within the purview of the State Legislature and the State
Executive. It is really in relation to the administration of the
States that Article 371 has been drafted. In my mind there
is no doubt on the point at all. Now, Sir ...................



z:\ ambedkar\vol-15\vol15-03.indd MK SJ+YS 11-10-2013>YS>26-11-2013 73

PARLIAMENTARY DEBATES 73

Pandit Kunzru: May 1 ask the Hon. the Law Minister
how he then regards Article 371 as analogous to Section 126
of the Government of India Act which restricted the executive

authority of the Government of India to matters included in
the Federal list ?

Dr. Ambedkar: I do not think my hon. Friend has
understood me. The point is this. Let me put it in a somewhat
pointed manner. When one Government has the right to give
directions to another, could such directions be the subject
matter of discussion in an Assembly to which that particular
Government is responsible ? That is the question. I am not
using Section 126 for the larger issue. I am using it for the
limited issue, namely, that wherever there is power to give
direction, that power implies responsibility and wherever there
is responsibility there must be discussion. That is my point.

Now, Sir, you were good enough to ask me to explain
what “general control” meant. Now, it seems to me that the
words “general control” are used in order to include every
matter of administration arising within that particular State.
The direction need not be confined to any particular matter.
Today the direction may be given with regard to the Police
administration; tommorrow it may be given with regard to
revenue administration; at a later stage it might be found
necessary to issue a similar direction with regard to finance.
“General control” means control extending over the whole field
of administration. That is how I use the word general control.

It would not be permissible for me, I suppose, to give the
history as to how this Article came to be drafted. I would not
ask your permission, nor if you give it would I use it. But I
have a very clear picture in my mind as to what this Article
was intended to cover. This Article does not take away the
powers given to the State under the various Articles to which
I have referred, namely, 154, 162, 163 and 168, the power
of executive authority, of administration and of legislation.
But in the interest of good Government it superimposed the
authority of a direction given by the Centre in order that the
levels of administration may not fall down. That. Sir, is the
implication of Article 371.
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Dr. R. U. Singh (Uttar Pradesh): May I ask a question,
Sir? Is it contended that when control has been exercised, or
is being exercised, and directions have been given, Parliament
is not competent to discuss the matter ?

Mr. Speaker: He is advocating just the reverse.

Dr. Ambedkar : Sir, you referred to the question whether
there is a Legislature or whether there is no Legislature is
a matter which can be taken into consideration in coming to
a conclusion. Theoretically, of course, no such consideration
can be paid to the existence or non-existence of a Legislature,
because the Constitution itself expressly says in Article 385
that where there is no Legislature, the Rajpramukh shall be
deemed to be the Legislature. But it may say so, this matter
whether there is a local Legislature where the particular point
could be agitated or not, was taken into consideration by your
predecessor in dealing with questions during the last war.
As you remember, Sir, in 1939 when the war was declared,
the Congress party which was the governing party in the
various provinces resigned on account of certain differences
between the party and the Government, and consequently,
section 93 was applied. Here certain Members asked certain
questions with regard to the administration in the Provinces
as conducted by the Governor and his Advisers. It was then
held that it was right and permissible for Members of the
Central Assembly to ask questions for information with
regard to the administration in the Provinces where there
was no Legislature functioning. I remember having read the
proceedings, and much emphasis was laid on the fact—not
on the legal fact, but as a de facto position—that since the
people have no opportunity to ventilate there grivances
before a properly constituted Legislative, that in itself was
an additional ground for permitting questions being asked in
the Central Legislature about provincial administrations. So
technically it would not be right to take this into consideration
because the Rajpramukh is the Legislature. But 1 say,
technicalities in a matter of this sort, should not be allowed
to come in, much as some hon. Members might like to.
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Mr. Speaker: At this point, may I ask whether he would
place question for information on the same footing as a
discussion ?

Dr. Ambedkar: As I said, the precedents which I have
collected refer only to questions. According to Sir N. N.
Sarcar which is the authority I have relied on, the matter,
can be discussed, the propriety or otherwise of a direction
can be discussed. It seems to me that as he has used the
word “discussion” it would be large enough to include even
an adjournment motion.

Now, Sir, I come to the other question which you have
been good enough to put to me, “What is the scope of article
371 ?” Now, Sir, reading article 371, I should like to point
out one important matter and it is this, that article does
not cast upon the Government of India the duty of having
general control. It is not an article which imposes a duty. It
is an article which permits the Government of India to give
directions. Now, Sir, this distinction which I am making is a
very important distinction and it must be very clearly borne
in mind.

Shri Kamath (Madhya Pradesh): May I point out that
the language used in Article 371 is—

........ the Government of every State...........shall be under
the general control ........ etec, etc.”

Dr. Ambedkar: ‘Shall be’ means what ? It is the duty
of the State to be under. There is no duty on the Central
Government.

Shri Kamath: There is mutuality.
Dr. Ambedkar: No, no mutuality at all.

Now, the position is this. That distinction is important
from this point of view. When there is the duty cast to do a
certain thing, then a motion of censure could be passed either
upon the mis-performance of the duty or upon the failure to
perform the duty. But if it is agreed that this article merely
permits the Government of India, in the interest of better
administration, to issue on certain occasions or in certain
situations, certain directions telling the Provincial Government
that they may do this or they may not do that, then I am
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sure about it that the only question that can arise for
consideration is, what direction was given, whether the
direction was proper, and whether any steps were taken to see
that the directions were carried out. If the Central Government
in its wisdom, in its discretion, felt that notwithstanding the
fact that there were elements in the situation which called
for the issue of an order, did not think it necessary, proper or
wise to give a direction, then the Central Government could
not be called to account for failure to do so. That, I submit,
is a distinction which must be borne in mind.

Pandit Kunzru: How does my friend come to that
conclusion ?

Dr. Ambedkar: That is how I read it. My friend, as I
said, may read it differently ; I know, and people who are, if
I may say so, more enthusiastic than cautious may probably
like to give a more stretched meaning to this article. But
looking at it from this point of view, from the fact that the
Constitution has vested the States with the right to administer
their affairs, and has only given what may be called in the
case of States in Part B certain residuary powers to give
directions on certain matters and on certain occasions, this
power which may be exercised, as I said, under article 371
must be of a very limited character. My submission, therefore,
is that although as I read article 371, I cannot help accepting
the conclusion that it does admit the possibility of discussing
a matter relating to the administration of States in Part B, it
must be of a very narrow character. That is all I have to say.

The Minister of Transport and Railways (Shri
Gopalaswami): I only want to refer to one particular point.
If you are going to give a general ruling on the applicability
of article 371, its interpretation and the admissibility of an
adjournment motion, based upon that article, I should like you,
Sir, to defer your ruling till other Members like me have put
certain points before you. But if you are going to reject this
motion on the short ground on which the Hon. Law Minister
ended his speech, I need not waste the time of the House by
puting these points before you.
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Mr. Speaker: I will tell him what is passing in my
mind. I do not propose to hurry up any decision. I have
heard the Hon. Law Minister, I have heard his point of
view, and if other Members are anxious to address on the
purely constitutional aspect of it, without going into the
merits, I am prepared to hear them; but that discussion
should be of a very short duration. I have not yet made up
my mind as to .........

Dr. Tek Chand (Punjab): Shall we do it today or on
some other day? This question raises very important .......

Mr. Speaker: I have not finished. The hon. Member
will please let me finish first, and then he will see that I
entirely agree with him, and that I am going to do what he
wishes to be done. The point I was coming to is this. I am
restricting myself only to the facts of the present case, and
I want to know whether I have understood the Hon. Law
Minister correctly. He has given his views on the wider issues
about the scope and there might be, as he says, occasions
when the Centre may exercise this power; but am I clear in
understanding him this way that, supposing no directions
are given by the Centre or no control is exercised, then the
present motion would not be in order. Is that his conclusion?

Dr. Ambedkar: That is my view.

Mr. Speaker: The other position I want to get clarified
was about the words ‘general control’. He stated that the
word ‘general’ means the control extending to the whole
administration.

Dr. Ambedkar: And not detailed control, not over day
to day administration.

Mr. Speaker: That is what I wanted to be clear about.
Subject to the general policy laid down by the Centre, the
States will have perfect autonomy.

Dr. Ambedkar: But with the further fact that if the
Government of India is satisfied that the directions are not
carried out, then the other provisions will come into operation.
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Mr. Speaker: That is a different matter. But no question
for a discussion can arise in this House unless the power in
Article 371 i1s exercised by the Centre.
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(11)

PARLIAMENT (PREVENTION OF
DISQUALIFICATION) BILL

*The Minister of Law (Dr. Ambedkar): I beg to move :

“That the Bill to make provision in regard to certain offices

of profit under article 102 of the Constitution, be taken into

consideration”.

I do not think that it is necessary for me to make any
long statement to enable the hon. Members to understand the
provisions of this Bill. It is a very short one. It has only one
clause but just to put hon. Members in a position to know
exactly what is being done, I would like to say that article
102 of the Constitution provides that certain persons shall
be disqualified from being Members of Parliament. One of
the disqualifications relates to holding of an office of profit
under Government. So far as Ministers are concerned, they
are exempted from the operation of article 102 by clause (2)
of that article. We have however in the Government of India
not only Ministers but also other categories of Ministers viz.
Deputy Ministers and Ministers of State. These offices were
created before the Constitution came into operation. Their
occupants were entitled to hold office at the same time as
Members of Parliament because during the period which
intervened between the 15th August 1947 and the 26th
January 1950 the Government of India Act 1935, as adapted,
did not contain the provision to which I have made reference
viz., holding of an office of profit as a disqualification. The
situation has, of course, now altered by reason of the provision
contained in Article 102 so that from the 26th January 1950
Ministers of States and Deputy Ministers would have become
disqualified from sitting in Parliament. In order to get over
the difficulty the Government issued an Ordinance permitting
them to sit in Parliament and to remove the disqualification
they would have otherwise incurred. As hon. Members know,
under the new Constitution, the life of an Ordinance is a very
* P. D., Vol. 2, Part II, 9th March 1950, p. 1330.
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short one viz., six weeks from the re-assembly of Parliament.
In this particular case Parliament assembled on the 28th
January so that the Ordinance would expire on the 12th of
this month. It is necessary that this Bill should be got through
before the Ordinance ceases to have legal operation. The Bill
seeks to include what I may say, clause (a) of Section 2 of the
Ordinance, which referred to Deputy Ministers and Ministers
of State. The present Bill does not propose to give effect to
clause (b) of section 2 of the original Ordinance which made
provision for part-time offices. Instead of that, the Bill seeks
to include two more offices viz., Parliamentary Secretaries and
Parliamentary Under-Secretaries. It is felt that although these
offices are not in existence now and have not been created,
it is quite possible that the Government of India may find it
necessary to create them. It was therefore felt that it would
be better to enlarge the scope of the Bill in order to include
these offices as well. I do not think that any more argument
is necessary to support the Bill and I hope the House will
accept it.

Mr. Deputy Speaker: Motion moved.

*Dr. Ambedkar: I would like to understand, whether
my hon. Friend agrees to the proposal in the Bill that these
two offices should be created and being created, they should
be exempted from the provision enacted in article 102 of the
Constitution ? Let us understand it very clearly and if my
hon. friend is going to take the whole of the half hour, there
is no use going any further.

Shri Tyagi: If he is tired, he might go home.

Mr. Deputy Speaker: I agree any length of time can be
taken but so far as this Bill is concerned, it is a very small
point.

**Dr. Ambedkar: I only wanted to understand what
exactly was the point my hon. friend was driving at and if
he was going to take the whole of the half hour, it is much
better to begin tomorrow and finish the Bill.

“P. D., Vol. 2, Part II, 9th March 1950, p. 1334.
**Ibid., p. 1334.
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Shri Tyagi: When people are not quick to understand,
I take time to make them understand.

Pandit Kunzru (Uttar Pradesh): Do Government insist
that the Bill should be passed today?

Dr. Ambedkar: I am not saying so. It is only the Hon.
Deputy Speaker who says, “let us sit for half an hour.”

Pandit Kunzru: I think it will be a fruitless discussion
and I venture to think that the discussion will end quicker
if we adjourn till tomorrow.

*Dr. Ambedkar: On the first point raised by my friend,
Mr. Tyagi, as to whether there is at all any necessity for
bringing in this measure, I think what has fallen from
the Prime Minister should suffice, and I would only like
to add this by way of clarification : Our real difficulty has
arisen by reason of the fact that the definition Article,
Article 366, does not define the word “Minister”. Therefore
the word “Minister” is left to be interpreted in two ways,
either in the larger sense which would include not only
Members who are Ministers but also Members who are
Deputy Ministers or Ministers of State. It would also include
in the popular sense Parliamentary Secretaries and also
Parliamentary Under-Secretaries. That is one interpretation
which is perfectly possible, but it is also possible to put
a narrow construction whereby Ministers would mean
not Ministers including Deputy Ministers, Ministers of
State, Parliamentary Secretaries or Parliamentary Under
Secretaries, but only Members of the Cabinet. As the
House knows that there is customarily—I am deliberately
using the word ‘customarily’—quite a distinction between
Ministers who are Members of the Cabinet and Ministers
who are not Members of the Cabinet, and it is quite
possible for anybody, even for a Court, to put the narrower
construction and confine the de jure interpretation of the
word “Ministers” to Members of the Cabinet only, in which
case undoubtedly.......

*P. D., Vol. 2, Part II, 10th March 1950, pp. 1344-48.
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Pandit Kunzru : Which Court is my hon. Friend referring
to?

Dr. Ambedkar : Any Court. I am coming to that also. I
was only speaking generally. Any person may question that
interpretation. If that interpretation is questioned, obviously,
there would be difficulties. Therefore, it is by way of caution,
by way of removing any kind of doubt or difficulty that this
Bill has been brought in, and as I said, if the interpretation
given by my friend, Mr. Tyagi, was upheld in a place where
such question was likely to be raised, no one would be
unhappy if it was then found that the Bill was unnecessary,
but if unfortunately notwithstanding the great argument, the
extensive argument, the original argument addressed by my
friend, Mr. Tyagi, it was found that that construction was
not the correct construction, then it would be obvious that
the Parliament did wise in passing this Bill. Therefore so
far as the exact provisions of the Bill are concerned, I think
a cautious House ought to support them. I would not say
anything more on that point.

In regard to the other question, viz., disqualification
incurred by Members of the House by reason of the fact that
they are holding some kind of office which is outside the
Ministerial offices......

Shri Sidhva: I mentioned Committees.

Dr. Ambedkar: That is why I said non-Ministerial offices.
I am using the exact legal term. That question, I think,
requires to be considered. That question was raised yesterday
after Parliament rose, but unfortunately when I went to my
room, I found that all the libraries were closed and I could
not get the necessary books of reference which I wanted to
consult, because I knew that this matter would be raised in
the House and I thought that I should be prepared to give
some kind of reply as far as I could under the circumstances.
I have applied my mind to this matter and all I can say is
that I have come to some tentative conclusion which I should
like to present before the House.
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In the first place, I should, like to remove the sort of
scare which has been raised by my friend, Mr. Sidhva,
that any enemy of his might create trouble. I hope he has
none. I think he is one who may be correctly described as
Ajatashatru. Any how, our Constitution has made ample
provision that matters of this sort relating to disqualification
should not go to a Court. By Article 103 we have left
the power to decide whether any particular Member of
Parliament has incurred a disqualification by reason of
accepting an office of profit or not, with the President.
The President is the final authority. Under Article 103 the
President has been released—very deliberately and very
wisely—from acting on the advice of the Ministry, because
it was felt that the Ministry might give an interested
advice to the President. Therefore, in this particular case
relating to disqualification arising out of holding an office
of profit, the President is required to act on the advice of
the Election Commissioner.

Shri Kamath: What about clause (2) of Article 103 ?

Dr. Ambedkar: I am coming to that. Article 103 is,
so to say, an exception to article 74. Under Article 74 the
President is required to accept the advice of the Ministers
in all matters relating to legislation and administration.
With regard to this, an exception has been made, and as
I said, a deliberate exception has been made so that no
political influence could be brought to bear on the decision
of the question by the President.

Shri Kamath: Which is the body which acts for the
Election Commissioner now ?

Dr. Ambedkar: We are immediately constituting the
office of the Election Commissioner, and I have no doubt
about it that before any such question is presented to the
President, the Election Commissioner will be there to deal
with the matter.

Shri Kamath: In this particular case, clause (2) of
Article 103 which is mandatory has not been observed.
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Clause (2) says:

“Before giving any decision on any such question, the President
shall obtain the opinion of the Election Commission and shall
act according to such opinion.”

Mr. Deputy Speaker: No such question has been referred
to the President.

Shri Tyagi: rose—

Dr. Ambedkar: Sir, I cannot answer to all these petty
questions which have no bearing on the question. My friend,
Mr. Sidhva, had suggested to the House that any number
of people could go to the High Court or the Supreme Court
and obtain a decision. That procedure is barred under the
Constitution. That matter is left entirely to the President.

Now, I come to the other question which Mr. Sidhva very
pointedly raised as to what would happen to Members of
Parliament who have been appointed to various Committees.
Would they incur disqualification or would they not incur
disqualification ? Now, I have here before me an analysis of
the various types of Committees on which Members might
be invited to serve and where they might get some sort of
remuneration or fee or something. The first is this : Membership
of Committees or Commissions constituted by a resolution of
Parliament or under rules made by Parliament, for instance,
the Public Accounts Committee, the Estimates Committee,
the Standing Committees attached to various Ministries etc.
There might be various others, but the substantial point is
that Committees are appointed by a resolution of Parliament
or under the rules made by Parliament. I speak of course
without any kind of dogmatism but I do not feel any doubt
that the membership of any such committee would involve any
disqualification, for the simple reason that the appointment is
made by Parliament either by rules relating to any particular
committee or generally by rules framed for the constitution
of committees.

The second class of membership relates to all corporate
bodies constituted by an Act of Parliament, such as, for
instance, where an Act provides for the election of Members
by Parliament either from among its Members or from
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outsiders, for example the Indian Oilseeds Committee, the
Indian Nursing Council, the Employees State Insurance
Corporation or the Central Silk Board. Under the same
category are also cases where such Members are appointed by
the Central Government, such as, for instance, the Coal Mines
Stowing Board, the Delhi Transport Authority and so on. I am
only expressing here my tentative conclusions and it seems to
me that under the first category where Parliament provides
for the election to certain statutory bodies that could not be
regarded as an appointment by Government and therefore
membership of a committee like that, in my judgment, would
not involve any disqualification. But with regard to the second
category where such Members are appointed by the Central
Government I feel a certain amount of doubt. I think that
that probably might involve a certain disqualification, for the
simple reason that although the bodies to which appointments
are made are statutory bodies created by a law enacted by
Parliament, yet the appointment is by Government. Therefore,
that is one element to be taken into consideration in deciding
whether the possible consequence may not be disqualification.
It is possible to make a further distinction, namely, that a
Member of Parliament appointed by Government to a statutory
body such as under the Coal Mines Safety (Stowing) Act or
the Delhi Transport Authority may be paid out of the funds
belonging to that particular authority and not from funds
belonging to Government; whether that would be a possible
basis for distinction I have my doubts. I personally think
that that would involve disqualification, because it may be
regarded and interpreted as a fraud upon the Statute, by
getting a Member of Parliament to be appointed but to be
paid by somebody else. I think that is a case which must be
excluded ...............

Shri T. T. Krishnamachari (Madras): It is not considered
as falling into that Category.

Dr. Ambedkar: I do not know. My friend Mr. T.T.
Krishnamachari will allow me to say that I have not slept
the whole of last night. I have been reading Halsbury and
a number of other books, as the subject is so complicated.
Anson’s is the only book I have which could give some guidance
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and I shall pass it on to him. It was published in 1922 and
probably it gives the best assistance in this matter. My
hon. Friend will have his right to speak and here I am only
expressing my tentative conclusion.

Shri Kamath : The Hon. Minister will have good sleep
to night.

Shrimati Durgabai (Madras): What is the position in
regard to the All-India Nursing Council constituted under an
Act of Parliament ?

Dr. Ambedkar: Probably that would not involve any
disqualification. Now I come to membership of Advisory
Councils or committees constituted under an Act of Parliament
or appointed by a statutory corporation. Take for instance the
Damodar Valley Corporation. As I said, I am not certain about
it also. (Interruption) I am not advising any particular client. I
am very sorry to say that, I am making a general statement.
If the hon. lady is interested in the Nursing Council she had
better go to a lawyer and obtain his advice.

Shri Sidhva : That 1s not fair.

Shrimati Durgabai: You said that Coal Mines Safety
(Stowing) Act does not come under the disqualification ............

Dr. Ambedkar : I looked it up overnight and found out
what the provisions were.

Then I come to membership of committees, Commissions
or Councils or other similar bodies constituted by Government
for specific purposes by resolution or order, for instance,
membership of the Governing Body of the Indian Council of
Agricultural Research, membership of the Fiscal Commission,
membership of the Government Trading Enquiry Committee
(Interruption) 1 do not want to hide anything—membership of
the Special Recruitment Board, representatives or delegates to
United Nations Organisation or any international conference
or association. I feel rather doubtful about membership of
committees, commissions or councils or other similar bodies
constituted by Government for a specified purpose by resolution
or by order.
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As I have stated my view is that in certain cases Members
of Parliament would not be affected. In certain cases they
might be affected. As my friend Prof. Ranga said—and I whole
heartedly agree with him—this question of disqualification
by reason of holding an office of profit is one of the most
important matters. It has been and could be a tremendous
influence for corruption and therefore we have to proceed
very carefully in this matter. In England I do not know what
they do but I have found that they have no general law as
such. Whenever they make a law under which they create a
particular office, in that very Act they provide whether the
holder of that office shall be deemed to be disqualified for
being a Member of Parliament, so that no general theory is
there. Each case is dealt with particularly and Anson’s Vol.
I gives quite a long list. There every Act is mentioned and
the office it has created and whether the holder of that office
under the particular Act shall continue . to be a Member of
Parliament or not. I am afraid we have therefore to be very
cautious.

One thing I am prepared to admit, namely, that those
Members who are already holding office, which, as I said,
might lead to disqualification, if they have to give up their
offices immediately, administrative difficulties might be
created. The work might be held up and it might be possible
and even desirable to have a short measure removing the
disqualification from the holders of those offices for the
present, so that we would get sufficient time later on to
consider what general principles we should adopt. If there
is a certain amount of delay in carrying out the suggestion
which I have made, we can rectify it by passing an Indemnity
Act, giving it retrospective effect, so that all those who are
holding offices today need not be in danger of incurring
any such disqualification. I do not think that we can really
rush into this matter and have a general clause exempting
anybody and everybody without either proper consideration
or examination. I admit that if the disqualification applied
without any qualification to Members who are working on
various committees, some difficulties might be created. If the
House so desires I would be quite prepared to consider a small
measure of one clause and bring it before the House to give it
retrospective effect and also to add to it an indemnity clause,
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so that if there is any lacuna in the legal position a Member
will not be deemed to have vacated his seat. More than that
I am afraid I cannot do at this stage.

With regard to the omission of part-time offices from the
Bill I think the reply that I have given, namely, that you have
to be very cautious in extending the principle of exemption
to holders of office, applies to them also. I may say that the
original clause in the Ordinance was taken from the war-
time Ordinance which was Ordinance LII of 1942. My friend
Mr. Kamath will realize that it is perfectly legitimate to widen
the principle in an emergency when there are so many offices
to be filled and the number of men available is so few that we
have necessarily to go to Parliament to pick up Members to
officiate on those occasions. But what is necessary in wartime
and in an emergency should not be applied in normal times.
That was the consideration which prevailed upon me in deleting
the clause which originally found its place in the Ordinance.

Shri Kamath : Was it not the Law Ministry itself which
drafted the Ordinance ?

Dr. Ambedkar : The Law Ministry can forget and also be
forgiven. The Law Minister is not omniscient. I live to learn,
and if I can learn from my friend Mr. Kamath I shall be only
too grateful. This is all that I have to say.

Shri Kamath : rose —

Mr. Deputy Speaker: We have only three minutes to
adjourn for Lunch. I hope the hon. Member would not take
more than three minutes.

Shri Kamath : There are some legal and constitutional
points which I have to make and I will take more than three
minutes.

At the outset may I make it clear that in my judgment—
I have learnt a lot from Dr. Ambedkar during Constitution
making and I have much more to learn from him ; I wish to
reciprocate the compliment—there is no need to rush or hustle
this Bill through, because even if this Bill were passed by
this House before this midnight, that is, of the 10th, it will
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not, constitutionally speaking validate the membership of
the Deputy Ministers and the Ministers of State; it will not
remove the disqualification which they have incurred already.

Dr. Ambedkar : With your permission, Sir, I would just
like to mention that there is nothing original in this point.
It is borrowed from the view of the Patna High Court. But I
find both my friend Mr. Tyagi and Mr. Kamath are making
this point. The President is not the court; the President may
take a very different view from what the court may take.

*Shri Kamath : The Constitution does not make that clear
at all. It refers only to Cabinet Ministers, as Dr. Ambedkar
said, and that was why the Ordinance was promulgated by
the President.

Sir, the next point is this.
Some Hon. Members: It is time for the House to rise.

Mr. Deputy Speaker: hon. Members are giving him a
little more time ?

Shri Kamath : Because of the legal points in which my
hon. Friend Dr. Ambedkar is interested ..........

Dr. Ambedkar : I am interested only in getting the Bill
through.

Mr. Deputy Speaker : The House wants to rise evidently.
The House stands adjourned till 2-30.

The House then adjourned for Lunch till Half-Past Two
of the Clock.

The House re-assembled after Lunch at Half-Past Two of
the Clock.

[MR. DEPUTY SPEAKER in the Chair]
Shri Kamath : Sir, the Law Minister is not here.

Shri Sidhva: The Minister of State for Parliamentary
Affairs is there.

Mr. Deputy Speaker: Yes,

*P.D., Vol. 2, Part II, 10th March 1950, pp. 1349-50.
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Shri Kamath : Oh, the Law Minister has come.

I am glad that my hon. friend has arrived in the nick
of time. I am glad also that in the forenoon he admitted—
casually, of course—that a mistake, constitutional though
technical, had been committed in respect of this matter.

Dr, Ambedkar : I have not admitted any such thing at all.

Shri Kamath: He referred to the Patna High Court
ruling and said that Mr. Tyagi and myself are taking a stand
upon that ruling and that we need not go very deep into that
aspect of the matter. He further went on to say that he is
not interested in legal issues or legal points—he is interested
in merely getting the Bill passed or rushed through, I do not
remember what was the word he used. May I ask you, Sir,
and the House, that if the Minister of Law is not interested
in legal points who would be interested in legal points ?

Mr. Deputy Speaker : Leave that alone.

Shri Kamath : Sir, that concerns the right of the Members
of this House. The Minister of Law is there and he says that
he is not interested in legal points.

Dr. Ambedkar : I am interested in the merits of the case.

Shri Kamath: Sir, legal points to a Law Minister at
least—if he means to be a Law Minister in truth, in fact
and in earnest—must be as much a case of merit as of law.

Mr. Deputy Speaker : What is the good of misunderstanding
the Hon. the Law Minister ? He says, “So far as the law is
concerned, leave it to me. Please tell me facts if there are any.”

Shri Kamath : May I ask on a point of right as a Member
of the House whether if a Minister takes a particular stand, a
Member cannot raise a point of privilege of the House ? I do
not know what the future has in store for him ; he perhaps
is thinking of some other portfolio. I do not know anything
about reshuffling of portfolios but there are lots of reports in
the papers. But I feel that it should not have been stated in
the House that a Minister of Law is not interested in legal
points.
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Dr. Ambedkar : Parliament is not a Court.

Parliament (Prevention of disqualification) Bill
*Mr. Deputy Speaker : Dr. Ambedkar.

Dr. Ambedkar : I find that Members have really travelled
ground which is far away from the main proposition embodied
in this Bill. T have been asked to explain how this doubt
arose. In whose mind did it arise first ? I have been asked to
explain how is it that in no other country such as Australia
or Canada is any such legislation found necessary ?

Well, with regard to the first point, I have no hesitation
in saying that I myself felt doubts. I admit that, because
notwithstanding many allegations that have been made, I was
to some extent responsible for the framing of the Constitution.
I have no hesitation in saying that I do not know of any
Constitution in the world which can be said to be proof against
doubt or against any kind of wrong understanding. Otherwise,
if every Constitution was proof against doubt that would not
have been these voluminous decisions of the various Supreme
Courts in the different countries. Therefore, if I felt even as
Chairman of the Drafting Committee that there was doubt in
this matter, I am not ashamed to acknowledge it and there is
nothing cavalierly in my behaviour when I say there is some
doubt in this matter.

I shall explain why I felt there was doubt. My friend,
Mr. Krishnamachari said that the phrase ‘Council of Ministers’
was taken really from the Government of India Act, 1935
where the language used was ‘Council of Ministers’ and that
language was evidently borrowed by the draftsmen of the
1935 Act from the older Act where the words were ‘Executive
Council’. Now, I felt that if anybody was to interpret the
phrase ‘Council of Ministers’ he would, no doubt, be justified
in taking into consideration the circumstances in which that
phrase ‘Executive Council’ was used, and would be justified,
in interpreting the intention of the phrase ‘Council of

*P.D., Vol. 2, Part II, 10th March 1950, pp. 1360-64.
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Ministers’ by reference to the ‘Executive Council’. Now, it is
quite obvious that the ‘Executive Council’ meant only members
of the Executive Council of the rank of Ministers, because
at that time there did not exist any such category of people
as we call now by the names Deputy Minister or Minister
of State or Parliamentary Secretary or Parliamentary Under
Secretary. These are offices which have been created long
after the Government of India Act, 1935 in its original form
ceased to be in existence. I, therefore, felt that probably as
we had especially not defined the word ‘Minister’ or ‘Council
of Ministers’ in the article dealing with definitions, it would
be open to anybody to suggest that the ‘Council of Ministers’
was a phrase used on the same analogy as the ‘Executive
Council’ and therefore it would be open for anybody to say
that these officers were not intended to be included.

That is the basis of the doubt which I felt, and I do not
see any reason why Parliament should not be called upon to
pass a law to place the matter beyond doubt. I do not think,
therefore, that there is any unwarranted attempt on the
part of the Government to force upon the Parliament a Bill
the object of which is to remove doubt. I can point out many
cases where Parliaments have passed Acts for the purpose of
removing a doubt, and I do not think I am asking Parliament
to enter upon any very extraordinary activity in doing the
same with regard to this Bill.

With regard to the point raised by my friend, Pandit
Kunzru, as to how the Governments in Canada or Australia
or other Dominions are carrying on their affairs without any
such legislation as is proposed now, I really want to know from
him whether he thinks that the Constitution of Australia or
Canada does not contain any such provisions as is embodied
in Article 102, laying down disqualifications on the ground of
holding an office of profit. I have had time only to refer to the
Australian Constitution and there is a definite section there
that a person holding an office of profit under the Crown shall
not be qualified for being a Member of Parliament.

Pandit Kunzru : That is right.
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Dr. Ambedkar: I do not know whether he had had the
time to examine any law made by the Australian Parliament
to overcome any difficulties which undoubtedly must arise by
reason of that particular section in the Australian Constitution.
I have not had the time to examine it, but I just cannot
understand how, if the Australian Parliament does permit
its Members to hold offices of profit and at the same time
sit in Parliament and be Members, they could have done so
without some kind of legislation. As I said, I have not had the
time to study this, but prima facie it seems to me one of the
most impossible propositions that the Australian Parliament
should be permitting its Members to sit in the Parliament,
vote and take part in the proceedings and at the same time
hold offices of profit, without a law such as the one proposed

here, but I cannot say.

Now, I come to another point and it is this. My friend,
Mr. Kamath, among the various points that he was seeking to
make which on account of my limited intelligence I could not
unfortunately follow, made one point which, I think, I could
follow and which, I think, requires some kind of explanation.
He has said that the draft of the Bill brings in also a member
of the Government of any State, and his contention was
that the draft was clumsy. I think that if he had read the
clause carefully and also referred to clause 1 of Article 102,
would have seen that the language is not only necessary but
perfectly justified. My friend will realise that clause 2 of the
Bill deals with two cases, one for being chosen as a Member,
and one for being a Member, that is to say, continuing to be
a Member. Now, it is proposed that not only a person holding
an office of profit under the Government of India should not
be disqualified from standing as a Member of Parliament,
but similarly a Minister of State or Deputy Minister or
Parliamentary Secretary or Parliamentary Under-Secretary
who is holding that office in a State, he also, if he wishes to
stand in the general election for membership of Parliament,
should not be disqualified by reason of the fact that he holds
that office in the State. That is the reason why holding an
office of profit in a State has also to be brought in because
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the object of the Bill is to free both categories of people,—
Ministers of State or Deputy Ministers or Parliamentary
Secretaries or Parliamentary Under Secretaries, whether
they are in the Centre or whether they are in a State—from
this embargo. That is the reason why the words “under
the Government of India or the Government of any State”
have been brought in.

Shri Kamath : What about the point I raised ?
Dr. Ambedkar: I am coming to that.

The question may arise that if you permit the holder
of an office mentioned i1n clause 2, in a State, to stand for
election for Parliament, then he would also be entitled to
continue to be a Member of Parliament after he is elected,
because the words are “for being chosen, and for being”. My
friend will see that that difficulty will absolutely disappear
automatically by a constitutional provision contained in
Article 101, because as soon as a Minister of State or
a Deputy Minister or a Parliamentary Secretary or a
Parliamentary Under-Secretary from a State is elected to
Parliament, he will have to make his choice whether he
would continue to be a Member of Parliament or whether
he would continue to be a Member of the State Legislature.
Consequently, although the provision is worded in this
manner, it certainly would not create any kind of difficulty
which he perhaps has in mind.

Shri Kamath : Under the Constitution, is it possible for
the States or even for the Centre to have Ministers of State
or Deputy Ministers who are not members of the Legislature
concerned ? A Minister could be a Minister without being
a Member of the Legislature, but so far as I can interpret
the Constitution, a Minister of State or a Deputy Minister
cannot hold that office without at the same time being a
Member of the Legislature.

Dr. Ambedkar: For six months he can. So far as that
drafting aspect is concerned, I think I have made the matter
quite clear.
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My friend, Mr. Krishnamachari, has been writing me on
the point which I made that I have spent a great deal of time
in studying this matter last night. I am sure about it that
my labours would have been considerably shortened if the
paper to which he referred just now viz., the Parliamentary
paper, had been available to me. As I said, when I went, the
Library was closed. I think that either the Library was closed
or my friend ran away with the paper and did not allow me
an opportunity of studying the paper.

With regard to the comment made by my friend, Mr.
Kamath, that I slipped when I said that some portion of the
Bill viz., relating to Parliamentary Secretary and so on was
a new thing and not contained in the original Ordinance, I
do not think there is any ground for him to complain or any
necessity for me to apologise. I quite agree that if a Member
makes a slip, states wrong facts and these facts have the
result of either misdirecting the House or misguiding it, there
would undoubtedly be ground for doing so, but it was just a
slip. Everybody knows that and I do not think therefore, that
that was something which required complaint or comment.
I can say that I have a less perfect memory than my friend,
Mr. Kamath, has. I do not think that there is any point that
has been left out by me without being answered.

Pandit Kunzru : Will the Hon. Minister tell us whether
the Ministers of State belong to the Council of Ministers or
not and whether they are appointed by the President.

Dr. Ambedkar : My hon. Friend asked me that question
before. He knows very well, I think, that the position inside
the Ministry is never regulated by law. It is always regulated
by convention. It is the privilege of the Prime Minister to
select any person to be a member of the Cabinet, although
he may not be specifically designated as a Minister. It would
be perfectly open to him to say “In my cabinet, I will include
only certain Ministers. I will not include other Ministers but
I would also include a Secretary of State or a Minister of
State”. The internal arrangement of the Cabinet has always
been, as the hon. Member knows, a matter of convention. If
he wants I can state the position as it exists now but he must
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understand that that is only for the time being. The present
Prime Minister may after the method of working of the
Cabinet or if a successor comes he may also adopt a different
arrangement. There is therefore, no use...........

Pandit Kunzru: May I interrupt my hon. friend ? Does
he take the phrase “Council of Ministers” to be synonymous
with the Cabinet ?

Dr. Ambedkar: I do not. As I said in my opening
speech this morning this is a phrase which is capable of
double interpretation. I have seen observations by writers
on Constitutional Law, where they have stated that even
Parliamentary Secretaries or Parliamentary Under-Secretaries
are included in the term Minister. There are also other writers
who maintain that ‘Minister’ is a narrower term. Therefore, as
I said, it is very difficult to satisfy anybody or give a correct
answer. This is a fluid situation and must remain fluid : that
is the important part. There is no use pinning me down to
give my hon. Friend a clear picture of how the Ministers and
the Parliamentary Secretaries, all of them stand together
vis-a-vis each other.

Pandit Kunzru: I am sorry I have failed to make myself
understood. I am not criticising my hon. Friend. All that I
am seeking to know is this. If the Council of Ministers does
not mean the same thing as a Cabinet, then obviously it can
be a wider body than the Cabinet.......

Dr. Ambedkar : Yes.

Pandit Kunzru: ............ and the Ministers of State and
the Deputy Ministers can belong to it. No question therefore,
arises with regard to their position.

Dr. Ambedkar: I need not dilate upon this. The hon.
Prime Minister in a most authoritative statement said that
in his opinion the Council of Ministers included everybody.

Shri T. Husain (Bihar): I want to ask one question. It is
clear under the Constitution that a Minister can be a Minister
for six months without being a Member of Parliament. That
is mentioned in the Constitution itself. There is no such
mention about the Minister of State or the Deputy Minister,
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or the Parliamentary Secretary or the Parliamentary Under
secretary. The Hon. the Law Minister told us just now that
according to his reading of the Bill a Minister of State, a
Deputy Minister, Parliamentary Secretary or Parliamentary
under-Secretary can hold office for six months without being
a Member of Parliament. I have read the Bill again and I do
not understand how the Hon. Minister came to this conclusion.
Would he explain ?

Mr. Deputy Speaker : It is not absolutely germane to this
Bill. The hon. Member may look into the matter at leisure.

Dr. Deshmukh: Sir, one point may be made clear, which
is on a matter of fact, viz., whether Deputy Ministers are
appointed by the President. This is a matter of concrete fact
and probably the Hon. Minister may be able to reply.

Mr. Deputy Speaker: How is it necessary in this
connection ?

Dr. Ambedkar: Surely, they are appointed by the
President : who else call appoint ?
Mr. Deputy Speaker : The question 1is:

“That the Bill to make provision in regard to certain offices
of profit under Article 102 of the Constitution, be taken into
consideration.”

The motion was adopted.

*Shri Tyagi: I beg to move:
“That in the heading of clause 1, after the words ‘Short title’,
the words ‘and commencement’ be inserted.”
It is a very simple amendment and I hope the Doctor will
accept it.

Dr. Ambedkar : Perhaps what my friend Mr. Tyagi has
noted is that there is no clause stating the commencement.
Generally a Bill has a clause saying that the Bill comes into
operation from such and such a date. This clause does not
exist here, and he thinks there is a lacuna which ought to
be filled. But may I submit that under the General Clauses

*P.D., Vol. 2, part II, 10th March 1950, p. 1365.
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Act, where a Bill does not contain such a clause it is presumed
that it comes into operation immediately after the signature
of the President.

Mr. Deputy Speaker : He wants to push the date to 26th
January, 1950.

Dr. Ambedkar : It is unnecessary so long as the Ordinance
is there.
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(12)
MOTION FOR ADJOURNMENT

*Shri Gopalaswami: May I just point out that
Mr. Chamberlain was not on a question of motion for
adjournment of debate ?

Pandit Kunzru: Well, I think Dr. Ambedkar relying
on the reply given by Sir N. N. Sircar on the basis of
Mr. Chamberlain’s reply came to the conclusion that in a
matter like this there was no essential difference between a
demand for information and a demand for discussion. The word
used by Sir N. N. Sircar in his reply was “discussion” and
that is the word that my Hon. friend Dr. Ambedkar relied on.

The Minister of Law (Dr. Ambedkar) : I should like
to say just one word with regard to the comment of my hon.
friend on the reply given by Mr. Chamberlain and his attempt
to establish a sort of analogy between the position which
existed when that question was put and the position that will
arise under article 371 of our Constitution. I should request
him to bear in mind the essential distinction that exists
between our Constitution now and the Government of India
Act, 1935. That distinction is this, that while Parliament did
enact the Act of 1935 and transferred certain responsibilities
to the people of India, they never failed to emphasise time
and over again, that the ultimate responsibility for the good
Government in India rested with Parliament, and therefore,
to the extent that the power was reserved of giving directions
it was really responsible for maintaining good Government;
while under our Constitution we have given over the power
of maintaining good Government to our States and only in
some cases we have reserved to the Centre certain powers of
direction. That distinction has to be borne in mind.

* P.D., Vol. 2, Part II, 14th March 1950, pp. 1512-13. .
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Pandit Kunzru : I entirely disagree with my hon. Friend
Dr. Ambedkar, not with regard to the general point that he
has raised, but with the construction that he has put on article
371. As my hon. friend pointed out the other day, this article
371 does not apply to States in Class A. It applies only to
States in Class B, and why ? Why was this article 371 inserted
in the Constitution with reference to States in Class B only ?
It was inserted in order to ensure good Government there.
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(13)
SOCIETIES REGISTRATION (AMENDMENT) BILL

*Shri Sidhva (Madhya Pradesh): This is a Bill which
I had moved during the last session. The Hon. the Law
Minister (Dr. Ambedkar) told me that he would like to take
the opnion of the States. I would, therefore, like to know,
before I formally move this Bill, as to whether the Opinions
of the provinces have been received. If not, I would like to
have this Bill confined to the Centrally Administered Areas.

The Minister of Law (Dr. Ambedkar): Sir, in accordance
with the promise that I gave when my friend Mr. Sidhva moved
his Bill, that in view of the fact that this matter fell under the
Concurrent List and according to the Standing Orders of the
Government of India, it was necessary to consult the States
before undertaking legislation, my Ministry had addressed a
letter to the various provinces to ascertain their views with
regard to the proposed enactment of a law as proposed by
my friend Mr. Sidhva. I am sorry to say that on account of
the pre-occupation of the various States, the replies of all of
them have not been received as yet. I have received, however,

replies from two States in Part A and some of the States in
Part C.

With regard to the States in Part A, I have received
replies only from Madras and Punjab and I am sorry to say
that both of them are opposed to the Centre meeting such a
piece of legislation. The Madras Government have said that
they themselves have under consideration an exhaustive and
comprehensive piece of legislation to deal with the points
raised in this particular Bill. The Punjab Government have
said that they realised the necessity of having a penalty clause
such as the one proposed by Mr. Sidhva, but they say that

*P. D., Vol. 3, Part II, 25th March 1950, pp. 2115-16.
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they themselves have recently enacted a law imposing such
a penalty and so far as that particular province is concerned,
no such legislation is necessary.

With regard to the States in Part C, the position that they
have taken is this: that they have no such problem for the
moment on hand. Some of them say that there are no such
societies existing within their jurisdiction. Others have said
that the law which my friend Mr. Sidhva seeks to amend has
been very recently introduced within their area in the year
1949. There are no societies and there is as yet no experience
to suggest whether any societies have violated the provisions
of the Bill. That is the position as revealed by the replies
given by the various States to which this communication
was addressed. Some of the other important States such as,
for instance, Bombay, U.P. and Madhya Pradesh have not
replied. This is a matter placed in the Concurrent List and
it is desirable that we should have the reaction of most, or
the majority of the States in Part A before the Centre can
undertake this legislation.

As I said last time, personally I do not think that any
one could really dispute the position taken by my friend
Mr. Sidhva that if the provisions of this Bill have to be
effective, it i1s necessary to have some such penalty clause. 1
agree with him. But my point is this that it is desirable to
carry the majority of the States in making this legislation
and as they have not as yet replied, personally I would have
very much preferred that this Bill was either withdrawn or
held back on the assurance that the Centre will grapple with
the situation as and when time and circumstances permit.

Shri Sidhva: Sir, in view of the statement made by my
friend Dr. Ambedkar that he is personally in favour of this
Bill and that as this subject is in the Concurrent List he would
like to have the opinion of all the important States, I would
like to hold over this Bill. I cannot withdraw the Bill in any
case. It is an important Bill. I know what is happening in
the various societies. Therefore, I would request you to allow
me to keep this Bill alive. I shall not move it now.

Mr. Speaker: If no motion is made this time, it will
automatically be kept alive under the rules.
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(14)
ARMY BILL

The Minister of Defence (Sardar Baldev Singh): I beg
to move.
“That the Bill to consolidate and amend the law relating to

the Government of the regular Army, as reported by the Select
Committee, be taken into consideration.”

*Mr. Speaker : Hon. Dr. Ambedkar.

The Minister of Law (Dr. Ambedkar) : If other hon.
Friends do not want to speak, I thought I would like to reply
to the two points raised by my hon. friend Pandit Kunzru
because they have a constitutional aspect.

Mr. Speaker : I would give him precedence.

Dr. Ambedkar : My. hon. Friend Pandit Kunzru, in the
course of his speech on the motion, raised two points. As they
refer to the constitutional aspect of the matter, I thought that
it may be appropriate that I should deal with them rather
than leave them to be dealt with by my hon. colleague.)

The first point was that clauses 4 and 5 of the Bill were
inappropriate in view of the fact that they made separate
mention of the Forces in Part B States. I will take these two
sections separately.

With regard to section 4, I think my hon. friend will agree
that under the scheme of this Act, there is a distinction to
be made between what is known as the regular Army and
Forces which do not form part of the regular Army. My friend
will see that the regular Army is defined under item 21 of
section 3 which deals with definitions. For instance, there are
what are called Assam Rifles, Bhil Corps and several other
units which may be mentioned as illustrations which do not

*P.D., Vol. 4, Part II, 6th April 1950, pp. 2601-5.
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form part of the regular Army. As the Act principally applies to
the regular Army, it is necessary to provide for an eventuality
where the provisions of this Act would have to be extended
and applied to units which are not part of the regular Army.
That is the purpose of section 4. Section 4 says........

Pandit Kunzru : Are these Forces Part B States Forces ?

Dr. Ambedkar : I am coming separately to Part B States.
So far as section 4 seeks to apply the provisions of this Act
to units for the moment other than those referring to Part B
States, I do not see that there can be any valid objection to
the provisions contained in that particular section.

With regard to section 5 which deals with Part B States,
my hon. Friend’s contention was that this was inappropriate,
and also the latter part of section 4 which made mention of
Part B States. The answer to that question is this. My hon.
Friend will remember that in the earlier part of the Constituent
Assembly, the position was that the States in Part B which
were then called Acceding States, had been given power to
raise and to maintain independent Forces of their own. If he
has got a copy of the original draft of the Constitution, he
will see item 4 on page 189 and he will also find that I took
objection to that provision. I did not want that any particular
unit under the Union should have a right to raise and to
maintain troops. I was glad that my contention prevailed,
and that part of the entry was deleted. So that, the right to
raise and maintain troops under the Constitution exclusively
belongs to the Union. Although this position was accepted, it
did not remove altogether the difficulty.

As my hon. Friend well knows, there were certain
covenants that were entered into between the Government
of India and the various Indian States mentioned in Part B.
One of the terms of the covenant was that the States which
had certain Forces maintained and raised by them should be
continued to be maintained by them and that what should be
prevented was the raising of new troops. The existing units
were to be continued. Then arose the question what is to
happen to the existing units: were they to be independent
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or were they to be subordinate to the military authorities of the
Government of India ? A compromise was entered into which
is mentioned in article 259 to which he referred. Therein it
is provided that although the troops already raised were to
continue, they were to be subject to any law that Parliament
might make. Now, it was possible for Parliament to make a
law declaring that for all purposes the troops raised already
by the States in Part B would be regarded as part of the
regular Army of India. That is, of course, the intention. But,
as I said, these matters were governed by the covenant.
Although the Rajpramukhs who represent the States in Part B
were prepared to accept the provisions contained in article
259, that is to say, confer the power on Parliament to make
such a law, they still desired that they should continue to
be the Commanders-in-Chief of those Forces and that their
position ought to be safe-guarded. These things arising out
of the convenants which, as I said, had already been entered
into and on the basis of which accession was made, had to
be respected. I hope and trust that a time will come when
the States would voluntarily agree to Parliament exercising
complete jurisdiction, effecting complete assimilation between
the Indian regular Army and the Forces raised by them.
Therefore, what we have to do today is to effect a sort of a
compromise. These sections 4 and 5 really represent the best
compromise that we can make.

Pandit Kunzru: If I may interrupt my hon. friend,
he has dealt with a very wide question. My criticism was
limited to one point only. Why has not the power conferred
on Parliament by article 259 of the Constitution been used
to extend the Army Act to Part B States Forces ?

Dr. Ambedkar : That is what I am dealing with.

Pandit Kunzru : I did not deal with the wider aspect of
the problem on which my hon. friend has dwelt so far.

Dr. Ambedkar : But, the wider aspect is the real aspect.
The whole question i1s governed by the covenants which
were entered into before the Constitution was made, unless,
of course, my hon. Friend’s position is that covenant or no
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covenant, agreement or no agreement, understanding or no
uderstanding, wherever Parliament has got power, Parliament
should exercise it. That would be a different position.

Pandit Kunzru : Surely my hon. friend knows that on the
24th January the Unions of States and the State of Mysore
3.00 P M issued a proclamation accepting the Constitution and

saying that the agreements that were inconsistent
with the provisions of the Constitution were invlaid.

Dr. Ambedkar: Yes. That may be so. As I said we are
following really an understanding. Before I go to that, I
would like to draw his attention to the fact that he has not
adverted to an important point of cluase 2, viz., part (b) of
clause 2 which says:

“persons belonging to the land forces of a Part B State, when
such persons are attached to any body of the regular Army for
service, or when the whole or a part of the said forces is acting
with any body of the regular Army or is placed at the disposal
of the Central Government in pursuance of a notification under
section 5;”

Therefore, it is not altogether as though this law places
the Forces in States in Part B in a separate water-tight
compartment. When the Central Government issues a
notification under clause 5, then as soon as the notification
is issued, this Act would apply to that part of the Army in
Part B States automatically. He will also see that under
clause 5 there is power given to the Central Government to
see that any particular Part of the Forces in Part B shall for
the purposes of this Act be treated as attached to the Indian
Army. That also is a direct power of intervention so far as
attachment of certain Forces is concerned.

My friend asked why we have not taken direct action. The
answer is, to my mind, obvious. He will realize that the Forces
in States in Part B were raised under their own individual
laws and were not raised under any Act of the Central
Government. The condition on which enrolment was made in
Part B States materially differed from the rules and conditions
regarding enrolment of personnel to the Indian Regular Army.
One important difference was this that the person enrolled in
the Indian Regular Army was bound to save anywhere but
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with regard to a person enrolled in Forces belonging to the
Part B States, such a conditon was not there. I think it is in
everybody’s knowledge that their conditions of service were
confined to their States and the widest circuit of their service
was India. It was during the war that special provision was
made when these troops were placed under the control of
the Government of India with the condition that they may
be used anywhere. It was the Government of India who bore
the expenditure and sent them to battle-fields outside India.
That being so, it does appear to be somewhat difficult, harsh
and illegal even to compel a man who has been enrolled
under different set of circumstances to come and be a part of
the Regular Army. Consequently, the fact that we have had
convenants with the States forces as to adopt what might be
regarded as a via media and I do not think that from either
point of view any objection could be raised to the provisions
contained in clauses 4 and 5.

Now, I come to the other point raised by him, viz., clause
70 which deals with the authority of the Court Martial to try
what are called civil offences. It is quite true that offences
against civilians should be tried by civilian courts and not by
military courts but there are considerations which weigh on
the other side and which support the provisions contained in
this Bill. Let me give first some of the difficulties which one
has to face in deciding upon an issue of this sort. Suppose
an offence is committed by a solider within the barracks
where the army is stationed, which should be the forum,
the Court Martial or the Ordinary Magistrate’s Court ? Let
me point out another difficulty and it is this. An offence is
committed against a civilian but that offence is such that
while it involves the breach of an ordinary criminal law at
the same time, it involves what i1s called a breach of the
rules of discipline which every soldier must follow. What
would be the appropriate forum in a case like this where the
act committed by a soldier is equally an offence under the
ordinary criminal law and is also a breach of discipline under
the Army rules ? Take another illustration. Supposing an army
is about to move from one place to another: every soldier
belonging to that army must move. Then suppose we made
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a provision that every offence committed by a soldier must be
tried by a civilan court. It might be that a recalcitrant solider
who does not want to move with the troops to another station
deliberately gets himself involved in some kind of a crime in
order to stay back so that the civilian judge may try him.
Should that be allowed ? If my friend himself were to exercise
his mind on the subject he would find many other difficulties
with which he would be confronted if he came to the dogmatic
conclusion that all offences committed by a soldier against a
civilian must be as a rule tried by a civilian court:

Pandit Kunzru : That was not my contention.

Dr. Ambedkar : Therefore, I say there can be no question
of having any dogmatic opinion about this question. None
can say that all such offences must be tried by the Military
Court nor can anyone say that no such offence shall be tried
by a civilian court. Consequently the Bill makes certain
compromises which are in keeping with the necessities of the
case. The trial of offences committed by a soldier which are
to be tried by a military court are limited in number. They
are murder, culpable homicide, etc.

Pandit Kunzru : By a military court or a criminal court ?

Dr. Ambedkar: By a criminal court. All others may be
tried by court martial.

In connection with this there are other provisions in the
Bill which must also be taken into consideration. They are
clauses 125, 126 and 127. The discretion or the jurisdiction
of the courts martial to try offences which are left to them
is not absolute but it is governed by the provisions to which
I have referred, namely, the military court under clause
125 may decide whether they want to try the offence. If the
civil courts think that the offences should be tried by them
they should under clause 126 obtain the permission of the
Government of India and if the permission is granted they
can proceed to try the offence. There is a further provision
which in a sense is rather an extraordinary thing, namely,
“Successive trial”. If it was found that the offence was a grave
or serious one but the court martial which was permitted to
try the offence let off the man with a light punishment, then
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subject to the permission granted by the Government of India,
the man could be tried twice. Having regard to the difficulties
mentioned, namely, of allowing civil courts to try all offences
and having regard to the fact that there are the provisions
contained in clauses 125 and 127, I do not envisage that
there is likely to be far more cases which can be described
as containing miscarriage of justice. I think we have taken
enough precaution to prevent that sort of thing happening
and therefore I submit, that having regard to these provisions
and having regard to section 70 there can be no objection to
this part of the Bill.

I might also mention—I think reference was made to it by
somebody—that clause 70 of this Bill is virtually a repetition
of section 41 of the British Army Act. There also they have
a similar provision. In the U.S.A. the provisions are more
extensive. After all we have to look at this matter from the
point of view of the offender, not so much from the point of
view of the complainant. In all these cases the offender would
be a solider and the question is whether the soldier who is
accused of any particular offence and would have been tried
by a civil court, if he had not been a soldier, would not get
justice at the court martial.

My friend said that the men who sit in the court martial
are not trained lawyers. I do not know but I can say from
my experience that I have met some Judge Advocates-General
who were as good as the lawyers whom we meet in courts, if
not better. However, after all a soldier cannot expect to get
better justice for having committed civilian offences than he is
ordinarily expected to get when he commits a military offence.
If he gets the same justice as he gets in the civil courts I do
not think there need be any cause for complaint. My friend
need not have much confusion about it. I do not think that
his criticism is well placed.

Shri S. N. Sinha: What are those cases in which the
criminal courts and court-martial have got concurrent
jurisdiction ? Under clause 125 the choice has to be exercised.

Dr. Ambedkar : I cannot say. That requires some kind of
exhaustive compilation. There are undoubtedly some offences
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which come under the jurisdiction of both military and civil
courts.

Shri S. N. Sinha: My contention was that clause 70
of this Bill alone gives jurisdiction to the ordinary criminal
courts in respect of specified cases.

Pandit Kunzru : There is this doubt in the minds of many
hon. Members. If my hon. Friend Dr. Ambedkar will turn to
clause 125 he will find that the opening words are: “When
a criminal court having jursidiction is of opinion ........ ”. The
question is what do the words “having jurisdiction” mean. Do
they mean having jurisdiction under the ordinary criminal
law of the land or jurisdiction under this Bill ? This is the
question that troubles many hon. Members. If it is said that
these words mean having jurisdiction under this Bill ........

Dr. Ambedkar : Under the ordinary law.

Pandit Kunzru: Then obviously clauses 69 debars the
ordinary criminal courts from dealing with any criminal cases
except those which fall under section 70. That is the real
question.

Dr. Ambedkar : “Civil offence” has been defined on page 2
of the Bill as meaning “an offence which is triable by a criminal
court” as distinct from a court martial.
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(15)
PART C STATES (LAWS) BILL

*The Minister of Law (Dr. Ambedkar): I beg to move
for leave to introduce a Bill to provide for the extension of
laws to certain Part C States.

Mr. Speaker : The question is:

“That leave be granted to introduce a Bill to provide for the
extension of laws to certain Part C States.”

The motion was adopted.
Dr. Ambedkar : I introduce the Bill.
*The Minister of Law (Dr. Ambedkar) : I beg to move :

“That the Bill to provide for the extension of laws to certain®
Part C States, be taken into consideration.”

It is perhaps necessary that I should offer to the House
some explanation as to why this Bill is restricted to certain
Part C States. The position is this, that we have altogether
about ten Part C States mentioned in Schedule I of the
Constitution. Those ten States fall into three groups. There
are Coorg, Ajmer and Delhi which were Chief Commissioners’
Provinces now designated as Part C States, and which had
come into existence long before the Constitution. Consequently,
so far as these three States were concerned, the question of
the extension of Central laws does not arise because they
applied at the time when they were enacted.

Then there is the second group of Part C States which are
Bilaspur, Himachal Pradesh, Bhopal and Cutch. With regard
to them, it was only last year that this Legislature passed a
law extending the Central Acts to them. This Bill is confined
to three Part C States, namely, Vindhya Pradesh, Tripura

*P. D., Vol. 4, Part II, 5th April 1950, p. 2551.
**Ibid., 11th April 1950, pp. 2777-84.
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and Manipur. They have to be separately dealt with because
they came into existence as Part C States after the 1949
Act was passed. Consequently, this measure is restircted to
these three Part C States. I might mention that although
all the laws that were extended to Part C States by the
Act of 1949 are extended to Vindhya Pradesh and Tripura,
some exceptions have been made with regard to the State of
Manipur. All the laws that have been applied previously or
are applied by the present measure to Vindhya Pradesh or
Tripura are not applied proprio vigore to Manipur. It is said
that Manipur is largely settled by what are called the tribal
people whose civilisation and whose manners and modes of
life are considerably different from those who are living in
what is called the ‘settled area’. Consequently it would create
a great deal of disturbance if all the enactments were extended
to Manipur and therefore a Schedule has been added as to
what enactments will not apply to Manipur. Similarly, while
the Indian Penal Code is applied to Manipur, there are two
sections of it which are sought to be applied, with a certain
modification.

I hope the House will see that there is nothing very
complicated about this measure and accept it.

Mr. Deputy Speaker : Motion moved:

“That the Bill to provide for the extension of laws to certain

Part C States, be taken into consideration.”

Pandit M. B. Bhargava (Ajmer): I have to make a few
observations in respect of this Bill. So far as the extension
of any Central laws to the States referred to by the Hon.
the Law Minister is concerned, I have got nothing to say.
But there is one clause, namely, clause 2 in this Bill which
lays down that it will be open to the Central Government by
notification in the Official Gazette, to extend any Provincial
enactment to any of these States in Part C, subject to such
modifications and restrictions as may be laid down in the
notification ........... I have not the least doubt that if all these
extended laws are ever questioned before a competent legal
authority, this legislation will not stand the scrutiny of the
judicial court and will be declared null and void. I would,
therefore, respectfully request the Hon. the Law Minister to
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consider the legal position before proceeding further with this
piece of legislation.

Dr. Ambedkar: I am glad my hon. Friend raised this
question. I did not bother to it because I thought that
the section was so simple that it should not require any
explanation. However, now that the question is raised, I think it
is desirable that I should explain the position. In going through
the merits of this particular clause, there are certain aspects
of the case which have to be taken into consideration. The
first is this, that in most of the Part C States, except Coorg,
there are no local legislatures which could be entrusted with
the duty of passing such local laws as may be necessary for
their local administration. It is, I think, equally clear and my
hon. friend, himself admitted the matter that the only other
alternative is for Parliament to sit here and to make detailed
laws for the local administration of these Part C States, and
the question that has to be considered is this, whether in view
of the time which is available to Parliament—and every one
knows how difficult it is for this Parliament to get through
some of the most essential measures necessary for carrying
on the Central Administration—to find time which could be
devoted in a meticulous consideration of the details of a local
legislation. We are, therefore, so to say between two difficulties ;
one is that there is no local legislature and the other is that
Parliament is not in a position to engage itself in passing
local laws for Part C States. What is, therefore to be done in
a situation of this sort ? The only thing that could be done
seems to be to give the Government of India the power to
extend certain laws made by Part A States or other Part C
States to be applied to Part C States with such modifications
as may be necessary by reason of local circumstances and
local difficulty. I do not see that there is any other way open
to provide for local legislation for Part C States. Of course,
it would be possible for Parliament at some stage to create
local legislative councils for Part C States and to endow these
local legislative councils with the power to make laws for their
local administration but so long as Parliament has not done
it, I do not see that there is any via media except what is
suggested in this particular Bill, and, therefore, apart from
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the question whether this is the proper mode of doing the
legislative business which Part C States would be entitled to
do, from a practical point of view, I do not see that there is
any other method open.

My friend put forth a point of criticism that this power
has been exercised by the Centre without even consulting
such local advisory bodies as exist in Part C States. I do not
know much about that aspect of the matter, because as my
hon. friend knows the administration of this particular matter
rests with the Home Ministry and I have no doubt about it
that the Home Ministry does consult these bodies. If they
do not, I have no doubt that they will adopt the suggestion
made by my hon. friend.

Then, T come to the constitutional question which my
hon. friend, has raised, namely, that this will be delegated
legislation. Any application of any law made by Part A or
Part B or Part C States extended to Pan C States would
be a performance of what might be called a delegated
legislation, the Parliament delegating the executive to apply
that legislation. My hon. Friend referred to the decision of the
Federal Court. No doubt there is the decision of the Federal
Court. All T want to say is this, that we have not had as
yet the decision of the Supreme Court; we are waiting for it,
because, with all respect to the Federal Court, the view that
the Government of India takes in this matter is that decision
was not a correct decision, and with all respect to the Federal
Authority, that is still the view that we hold. I might point
out to my hon. friend that this activity of the Government of
India to employ what is called delegated authority to legislate
is not a new thing. It has been in existence practically from
1912 and he will know that we have a law for the purpose
of permitting the Central Government to extend the laws
made in any part of India to the Province of Delhi with such
modifications as the Central Government may make. From
1912 up to the date of the decision of the Federal Court, there
has not been in existence a single decision of any Court in
India which has questioned the legality of that action taken
by the Government of India. I might also tell my friend that
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many cases have gone to the Privy Council from this country
and the Privy Council itself has never questioned the validity
of this. I, therefore, hope that when on a proper occasion the
matter comes before the Supreme Court, the Supreme Court
will de novo examine the position and, as I hold the view, the
Supreme Court will not feel itself bound by the decision of the
Federal Court, although a good many of the personnel of the
Federal Court is the same as the personnel of the Supreme
Court, but the court certainly is a different court. Therefore if
my friend likes it, I do not mind saying that we are making
a venture. We are hoping that the stand that we take and
we have taken so far and which has not been questioned by
any court during the last 25 years is the correct stand. If
the Supreme Court when it comes to deal with the question
comes to a decision different to what our point of view is
we shall then consider the matter. For the moment it is our
view that there is no objection to delegated legislation at all.
Parliament is quite supreme either to legislate itself or to
ask any other agent on its behalf to exercise that legislative
power. I do not think that that matter can be questioned. I
do not think that there is any other point raised by my friend
which I have not dealt with.

Mr. Deputy Speaker : Is it open to the Parliament to say
that the Government may pass such laws as are necessary ?

Dr. Ambedkar : They can say so, that Government is left
with the power to frame rules.

Mr. Deputy Speaker: Can they give a blank cheque in
regard to all the matters referred to in the list ?

Dr. Ambedkar: It may do so under proper safeguards.
No Parliament will give a blank cheque to the executive : it
can certainly ask the executive to fill in the blanks and I do
not think there can be any difficulty about that.

Shri T. T. Krishnamachari (Madras): So far as the
Constitution is concerned the only operative articles are 240
and 242. We have made a special provisions in regard to
Coorg. As you will see, Sir, Coorg has been taken out of the
operation of the particular Bill before the House. So far as the
Constitution is concerned there is no specific direction in this
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regard. So it is left practically to the free will and pleasure
of the Parliament. The modus operandi to be followed is the
only thing that can be under dispute, whether the modus
operandi should be that all these enactments should form
part of the schedule attached to this Bill, with such powers as
we normally give to the executive by means of what is called
delegated legislation, to make rules, etc. or the procedure
that is now followed. As the Law Minister has mentioned,
this procedure has been followed over a period of years and
I am not sure, in the absence of any express instruction to
the contrary in the Constitution, how this can be held to be
void by any court. So far as delegated legislation is concerned
the exact quantum, nature and extent of delegation is not
defined by any legislature in the world. It varies from time to
time. In the absence of any provision so far as Part C States
are concerned which expressly prohibits enacting any type of
law that Parliament likes and to delegate such powers as it
wants to the Central Government, there could be no objection
at the present stage to the Bill being passed by this House.

Mr. Deputy Speaker: The general laws are enacted in
a Bill—and power is given to the Government to fill in the
details and make the rules.

Dr. Ambedkar : The provision in the Bill is that there are
laws already existing on any subject. The laws are already
existing in certain Provinces.

Mr. Deputy Speaker: Is it not for the Parliament to
choose which law i1s to be applied ?

Dr. Ambedkar: If Parliament wants it can do it but
Parliament entrusts the power to the executive, which has
to choose from the existing laws.

Shri T. T. Krishnamachari : The Committee on Ministers’
Powers which was constituted by the House of commons to
go into this particularly vexed question, what was called Star
Chamber Legislation, in the thirties, indicated that it would
be preferable for the Government of the day to give an outline
as to how far they are going to use the delegated power and
that is why we are following so far as ordinary legislation
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is concerned the practice of saying that without prejudice to
the generality of the foregoing powers such and such shall be
rule-making power of the Government. Therefore, there has
been no express limitation to the extent and scope of delegated
legislation in any legislature in the world so far as is known.

Mr. Deputy Speaker: They have not even indicated the
subjects here.

Pandit M. B. Bhargava : The Law Minister was pleased
to remark that before the judgment of the Federal Court there
was no decision laying down anything contrary to the practice
prevalent. I would like to point out that the judgment of their
Lordships of the Federal Court is itself based upon the Privy
Council decision reported in 1945 Federal Law Journal, page 1.
It is on the basis of that authority that the Federal Court
has laid down the proposition.

I would also like to know whether the matter is before the
Supreme Court and whether a decision of the Federal Court
does not bind this Government until and unless it has been
superseded or set aside by the Supreme Court.

Mr. Deputy Speaker : Is there an appeal from the Federal
Court to the Supreme Court ?

Dr. Ambedkar : No. The Federal Court has ceased to exist.

Babu Ramnarayan Singh (Bihar): Could the Hon.
Minister cite the article of the Constitution in this regard ?

Dr. Ambedkar : The Parliament has plenary powers. It
can do anything with the legislative power that it possesses. It
can use it itself or ask someone else to use it on its behalf in
certain circumstances. There is no prohibition imposed on it.

Shri Hossain Imam (Bihar): I should like to have some
light thrown on the fact that this is not a peculiar situation
that has arisen just now. The Chief Commissioners’ Provinces
are administered by the Centre. We can extend the power of
the Chief Commissioner by notification as was the practice
in the past or it can be done by means of legislation as may
be done now. But the question is who is to be empowered ?
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Are we going to empower the executive, judiciary or the Central
Government ? The power should not be distributed between
all the three. Sub-clause (3) of clause 3 says:

“For the purpose of facilitating the application in the said

States of any such Act or Ordinance as aforesaid, any court or

other authority may construe the Act or Ordinance with such

alteration not affecting the substance as may be necessary

or proper to adapt it to the matter before the court or other

authority.”

It shows that we have not made up our mind as to
who 1s to have these powers. I can understand the Central
Government being empowered during the interim period. Who
is the authority .....................

Dr. Ambedkar : Any authority. It is an adaptation: it is
not adoption. We have passed so many adaptation laws in
this House.

Shri Hossain Imam: This adaptation is done by the
Central authority or the Legislature. Here the adaptation is
left free to an unspecified number of people. The authority
is nowhere defined in this legislation—whether it means the
Chief Commissioner or the Chief Secretary ........

Dr. Ambedkar : Whoever will have to administer the law
will have to adapt it.

Shri Hossain Imam : We are doing something to which
we have not given proper consideration. The Bill has been
introduced late in the session. It would be far better if the
Government withdew the Bill now and have some kind of
Ordinance after the session has ended, if they want to have
something of this kind. Otherwise a well considered law should
be brought forward in which every kind of power should be
given. It would be better to have an Ordinance rather than
a Bill of this nature, where there are loose ends. I would,
therefore, request the Hon. Minister to reconsider the matter.

Dr. Ambedkar : In view of the fact that my hon. Friend

5-00 p.m. is prepared to permit Government to enact this

measure in the form of an Ordinance, obviously,

it means that he cannot have much objection to the merits

of the thing. Otherwise, I do not see what objection he has
for enacting this measure.
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Shri Hossain Imam: I was only suggesting. This
Ordinance can last until six weeks ............

Dr. Ambedkar : From the commencement of Parliament.

Shri Kamath (Madhya Pradesh): Six weeks after the
commencement of the next session of Parliament.

Dr. Ambedkar: We do not know what will happen. I
cannot say when Parliament will be called. We do not want
to be left in the lurch after having made an Ordinance.

Shri Kamath : How can that be ?

Dr. Ambedkar : This suggestion is a very impracticable
suggestion.

Besides, so far as this aspect is concerned, as I have said,
we have got a precedent. We have got a similar law with
regard to Delhi. We have got a similar law with regard to
Ajmer-Merwara, the Ajmer-Merwara Extension Act of 1947.
If these two Acts are not so bad as my friend tries to depict
them, I cannot understand why there should be any objection
to this measure. It may be, if there was time, I could suggest
to the House that at a later stage the House may consider the
procedure which has been recently adopted in the House of
Commons which consists of having a Standing Committee of
the House to examine such delegated legislation and to bring
to the notice of Parliament whether the delegated legislation
has either exceeded the original intention of Parliament or has
departed from it or has affected any fundamental prinicple.
This is a matter which we may take up independently. I
cannot understand how now after long practice, anybody can
object to what is called delegated legislation.

Mr. Deputy Speaker : The question 1is:

“That the Bill to provide for the extension of laws to certain
Part C States, be taken into consideration.”

The motion was adopted.

Shri Hossain Imam: May I ask the Hon. Minister to
explain why—he has not explained in the Statement of Objects
and Reasons—the age of consent has been reduced ?
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Mr. Deputy Speaker: He has already stated.

Dr. Ambedkar: The changes with regard to Manipur
have been made as a result of a conference which was held
between the representatives of the Home Department and
the Chief Commissioner in Manipur. It was he who suggested
that these changes must be made if the Central legislation
is to be extended.

Mr. Deputy Speaker: It is a little premature to apply
this section to these areas.

Shri Hossain Imam : The age of consent has been reduced.

Mr. Deputy Speaker : Possibly it goes back to the age
of consent under the old law, and all these reforms are not
sought to be extended to that area.

Clauses 1 to 4 were added to the Bill.
The Schedule was added to the Bill.
The Title and the Enacting Fromula were added to the Bill.

Dr. Ambedkar : I beg to move:
“That the Bill, be passed.”

Mr. Deputy Speaker : Motion moved.
“That the Bill be passed.”

Prof. Ranga (Madras): I am glad that the Hon. Minister
has given us this information that in Parliament they have
thought of the device of establishing a Standing Committee
to study these things as and when they come up before them
and advise Parliament, as a sort of a watchdog on behalf of
Parliament. Unfortunately, the Hon. Minister has not given
us any assurance that similar efforts would be made in this
House. I do request him to take steps at the earliest possible
opportunity to see that this Standing Committee does come
to be established by our Government.

Dr Ambedkar : I will bear that in mind.

Mr. Deputy Speaker: The question is:
“That the Bill be passed”
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The motion was adopted.

The House then adjourned till a Quarter to Eleven of the
Clock on Wednesday, the 12th April, 1950.

REPEALING AND AMENDING BILL

*The Minister of Law (Dr. Ambedkar): Sir, may I
have your permission to take my Bill out of turn ? They
are very small ones.

Mr. Deputy Speaker: Yes.
Dr. Ambedkar: I beg to move:

“That the Bill to repeal certain amendments and to amend
certain other enactments, be taken into consideration.”

The purpose of the Bill which is brought in annually for
the purpose of pruning the Statute-book of what is called
the “dead wood” and of amending and making good certain
errors discovered in certain enactments. I do not think it
necessary for me to say anything more in support of the
motion I make.

Mr. Deputy Speaker : Motion moved:

“That the Bill to repeal certain enactments and to
amendments and to amend certain other enactments, be taken
into consideration.”

Shri Himatsingka (West Bengal) : What I would suggest
to the Hon. Minister of Law is this. Would he please take
steps to have all the laws that are in force printed in a book
form so that one may follow what laws are in existence and
what not? At present it is so very difficult. We are passing
so many laws in a day that it is very difficult for anyone
to know or find out what the law 1s. Therefore, will he take
my suggestion into consideration and have the laws in force
up to 1949 printed ?

Dr. Ambedkar : That is being done.

*P. D., Vol. 4, Part II, 11th April 1950, p. 2776.
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Mr. Deputy Speaker: The question is:

“That the Bill to repeal certain enactments and to amend
certain other enactments, be taken into consideration.”

The motion was adopted.

Clauses 1 to 4 were aded to the Bill.

The First and Second Schedules were added to the Bill.
The Title and the Enacting Formula were added to the Bill

Dr. Ambedkar : I beg to move:
“That the Bill be passed”

Mr. Deputy Speaker: The question is:
“That the Bill be passed.”

The motion was adopted.
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(16)
REPRESENTATION OF THE PEOPLE BILL

[ MR. SPEAKER in the Chair |

*The Minister of Law (Dr. Ambedkar): May I, Sir, with
your permission make the motion that stands in my name
in the Order Paper for today ? I could not do it this morning
because printed copies of the Bill were not available in the
morning. As the House takes objection to giving leave for
introduction without copies of the Bill being there, I thought
I should wait.

Mr. Speaker: Yes; he may make that motion. I was
told that the matter was not to be taken up. That is why I
passed over that.

Dr. Ambedkar : Because, I said that printed copies were
not available.

I beg to move for leave to introduce a Bill to provide for
the allocation of seats in, and the delimitation of constituencies
for the purpose of election to, the House of the People and
the Legislatures of States, the qualification of voters at
such elections, the preparation of electoral rolls and matters
connected therewith.

Mr. Speaker : The question is:

“That leave be granted to introduce a Bill to provide for the
allocation of seats in, and the delimination of constituencies
for the purpose of elections to, the House of the People and
the Legislatures of States, the qualification of voters at such
elections, the preparation of electoral rolls, and matters connected
therewith.”

The motion was adopted.

Dr. Ambedkar : I introduce the Bill.

*P. D., Vol. 4, Part II, 12th April 1950, pp. 2797-98.
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REPRESENTATION OF THE PEOPLE BILL—contd.

*The Minister of State for Transport and Railways
(Shri Santhanam): I beg to move:

“That the Bill to provide for the allocation of seats in, and
the delimitation of constituencies for the purpose of elections

to, the House of the People and the Legislatures of States, the

qualifications of voters at such elections, the preparation of

electoral rolls, and matters connected therewith, be taken into
consideration.”

I do not propose to speak at this stage. By the end of the
discussion I expect the Minister in charge will be present and
he will then reply. If he is not present then I shall reply to
the debate.

Mr. Deputy Speaker : Motion moved.

Shri Bharati (Madras): This is a very important Bill
and may I suggest that it would help the discussion to a
very great extent if the Hon. Minister in charge of the Bill
elucidated certain points which are very necessary, so that
we may not traverse unnecessary ground. The Hon. Minister,
Dr. Ambedkar, has just come to the House. It was only
because he was not here that Hon. Mr. Santhanam made
the formal motion. If Dr. Ambedkar had been here he would
certainly have made a very useful speech. I am prepared to
speak after the Hon. Dr. Ambedkar has sopken. However, 1
leave it to the House.

The Minister of Law (Dr. Ambedkar): Sir, at the outset
I must apologise to the House for my delay in reaching the
House. I was told that the Insurance Bill would not be finished
before 4-30 p.m. and that a message would be sent to me in

Shri Kamath (Madhya Pradesh): There are always
surprises in life.

Dr. Ambedkar: With regard to this Bill it is obvious
that the Bill deals with four questions. Firstly, it deals with
the allocation of seats for the House of the People among the
different States. Secondly, it deals with the fixing of the total
seats for the State Legislative Assembly. Thirdly, it deals with

*P.D., Vol. 4, Part II, 18th April 1950, pp. 3000-6.
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the questions relating to the registration of voters for election
to Parliament and election to State Assemblies. And fourthly,
the Bill proposes to fix the composition of the State Legislative
Councils and the registration of voters for the Councils. I
propose to take each of these points and explain to the House
what exactly the Bill does.

First I propose to explain to the House the question of
the allocation of Parliamentary seats among the States. The
allocation proposed by the Bill is shown in the First Schedule.
The House will recall that the Constitution lays down in
article 81 the rules which have to be observed in the matter
of distributing seats in Parliament among the different States.
The rules to which I made reference are laid down in article
81(1)(b) and 81(1)(c). The first rule which this article lays down
is that the constituency shall be so determined that there
shall be not less than one member for every 750,000 and not
more than one for every 500,000 of the population. The second
rule which this article lays down is that whatever standard
figure is chosen between these two figures—the maximum
and minimum—that standard figure, so far as the States in
Parts A and B are concerned, shall be uniform throughout
the territory of India. That is the general direction given by
the Constitution which this Bill is bound to conform to.

The standard figure adopted in this Bill for the purpose
of allocating seats is one Member for every 720,000. It will
be seen that this figure is in between 750,000 and 500,000.
The seats for the different States are arrived at by dividing
the total population of each State by this standard figure of
720,000 and you get the total number of seats for each State
set out in the First Schedule to this Bill. The total population
is as estimated on the 1st March 1950 according to the order
issued by the President under the appropriate article of the
Constitution. I believe it is article 347 ...........

Shri Bharati: Article 387.

Dr. Ambedkar: I believe hon. Members have got the
notification issued by the President in which the population
of the various States as estimated has been shown ...........
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Shri Bharati: We have not a copy of it. When was it
issued ?

Dr. Ambedkar : It was issued on the 17th April 1950.

Shri Bharati: That was yesterday. We have not been
supplied with a copy.

Dr. Ambedkar: I am very sorry. It is in the Gazette.
We are in such a great hurry that long intervals are not
permissible.

Dr. Deshmukh (Madhya Pradesh): Sir, the figures of
population are essential for the Debate.

Dr. Ambedkar : I think they will be circulated. However,
I shall read them out.

Part A States

Assam 8.51 million
Bihar 39.42 7
Bombay 32.68 7
Madhya Pradesh 20.92 ?
Madras 54.29 7
Orissa 14.41 7
Punjab 12.61 ?
U.P. 61.62 7
West Bengal 24.32 ?

I do not think I need trouble the House with the population
figures for States in Part B and Part C.

Shri Raj Bahadur (Rajasthan): We want them.
Dr. Ambedkar : Then I will read them out.
Part B States

Hyderabad ... 17.69  million
Jammu and Kashmir .. 4.37 ?
Madhya Bharat .. 17.87 ?
Mysore ... 8.06 ?
Patiala and East Punjab States Union 3.32 ?
Rajasthan ... 14.69 ?
Saurashtra .. 3.96 ?

Travancore-Cochin ... 8.58
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Part C States

Ajmer 0.73 million
Bhopal 0.85 7
Bilaspur 0.13 ?
Coorg 0.17 ?
Delhi 1.51 7
Himachal Pradesh 1.08 ?
Cutch 0.55 ?
Manipur 0.54 ”
Tripura 0.58 ?
Vindhya Pradesh 3.88 ?

That is the population as calculated on the 1st March 1950.

Shri Kamath : What about the Andaman and Nicobar
Islands ?

Dr. Ambedkar : I have not got the figures here, and they
do not form part of this scheme.

Shri Bharati: Is any Member given to Aandamans in
the Schedule ?

Dr. Ambedkar: Yes, but that is a separate thing
altogether. I am coming to that.

I have given to the House the total population of the States
in Part A, Part B and also in Part C.

Dr. Tek Chand (Punjab): Are these based on the census
of 19417

Dr. Ambedkar : They have been calculated for the purpose
of this Schedule by the Census Commissioner who must be
taken to be the final authority in this matter ; he has advised
the Election Commissioner that these should be the standard
figures that may be taken as the basis.

Dr. Tek Chand : How have they been calculated ?

Dr. Ambedkar: It is a very difficult thing to say now.
They have been calculated in the manner prescribed in the
Constitution (Determination of Population) Order, 1950, and
the President has accepted them.
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As 1 said, the First Schedule refers to the House of the
People. The seats for the States in Part A and Part B have
been calculated on the basis of one Member for every 720,000
of the population. With regard to Part C, hon. Members will
remember that the determination of the seats for States in
Part C is set out in article 82. That article 82 practically
leaves it to Parliament to decide it in the best manner it
can without being bound by the two rules which have been

laid down in article 81. Consequently, really speaking, this
standard figure of 720,000 could not be made the basis for
the allocation of seats to States in Part C because on that
basis most of those States will not even get a single seat in
Parliament. Consequently, what has been done is that they
have been just given one seat for the purpose of securing their
representation in Parliament without being bound down by
any of the rules that have been laid down for States in Part
A and Part B.

Shri Syamnandan Sahaya (Bihar): But in cases where
there i1s more than one seat ?

Dr. Ambedkar: I am coming to that. With regard to
Delhi an exception has been made, namely, that Delhi has
been given three seats.

Shri Raj Bahadur: Why was this exception made ?
Shri Bharati: Because it is the Capital.

Dr. Ambedkar: One of the reasons is that Delhi has
quite a big population as compared to the other States listed
in Part C. The basis we have taken with regard Delhi is one
seat for every 500,000 of the population, and therefore Delhi
will have three seats.

Capt. A. P. Singh (Vindhya Pradesh): Why has this
standard of 500,000 not been taken as a basis in the case
of Vindhya Pradesh ? Vindhya Pradesh has been given only
five seats.

Dr. Ambedkar: Vindhya Pradesh has a big population.
What I say is this, that we are trying to upgrade where
upgradation is necessary ; we are not trying to upgrade where
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on the population basis a State is getting representation ; and
we are upgrading a great deal where a State is not getting
any representation at all. It has really got to be done by
equitable consideration and not by logic and not necessarily
by population.

Then I come to Kashmir. As the House will see, there is a
special provision with regard to Kashmir and that provision
differs in one important respect and that is that the Kashmir
representatives will not be elected by the people. Now, the
reason for making an exception in regard to Kashmir is this,
namely, that Kashmir is a part of India in a very attenuated
manner, so to say. The Article relating to Kashmir says that
only Article 1 applies, that is to say, Kashmir is part of the
territories of India. The application of the other provisions
of the Constitution, that Article says, will depend upon the
President, who may in consultation with the Government of
Kashmir apply the rest of the Articles with such modifications
and alterations as he may determine. As the honourable House
may probably know, there has been already issued an order
in regard to Kashmir in which the President has modified the
Article providing for the representation of States in Parliament
by stating that he shall nominate the represntatives of Kashmir
in consultation with the Government of Kashmir. I think it was
issued on the 26th January. That being so, there is really no
room for this Parliament to make any provision with regard
to the representation of Kashmir in Parliament in a manner
different from what has been provided in the Bill. I think that
nothing more is necessary for the purpose of elucidating how
the First Schedule has been brought into being.

I now come to the fixation of the total seats in the State
Legislative Assemblies as has been shown in the Second
Schedule. With regard to this matter also, we have had to
conform to the provisions of Article 170. That Article lays down
two rules. One rule is that there should be not more than
one seat for every 75,000 of the population. The second rule
is that the maximum number of seats of a State Legislative
Assembly shall be 500 and the minimum shall be 60. In
framing the Second Schedule, the following considerations
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have been taken into account. The first consideration is that
the total number of seats in any Legislative Assembly is not
unduly large. The second consideration is that the total number
of seats fixed for each State Legislative Assembly is an integral
multiple of the State quota in Parliament. The reason for
adopting this second rule that the one should form a sort of
integral multiple of the other is because by doing so it would
be easy to work out the provisions of Article 55. Hon. Members
will appreciate that Article 55 provides that notwithstanding
the fact that the total membership of the different Legislative
Assemblies in the States may be different there shall be equal
valuation of the votes cast in the Presidential election. Now,
it is quite obvious that this equal valuation would become
easier of calculation if we had the total seats in the Legislative
Assembly of any State forming an integral multiple of the
number of seats for that State in Parliament. That is why
the seats have been allotted accordingly. It is, of course, to
be remembered that the multiple is not the same in all the
cases but the multiple is there. That is how the seats in the
Second Schedule have been calculated.

Shri Syamnandan Sahaya: Therefore, the State
Assemblies have different numbers in different States. It is
unlike the Parliament where you have a fixed number.

Dr. Ambedkar: Yes. The maximum is 500 and the
minimum is 60, but different numbers may be fixed for different
States. There is no uniformity prescribed in the Constitution.
We have a wide limit within which we can fix different totals
for different States.

Shri Syamnandan Sahaya : Could we know what is the
basis in the different States ? Say 100,000 voters per seat in
Assam; 110,000 in Bihar; 120,000 in U.P. and so on?

Dr. Ambedkar : After I finish my speech, if you put that
point clearly to me, I shall be able to explain. So much for
the fixation of seats in Parliament and in the Legislative
Assemblies of the different States.

Now, I come to registration of voters. The principles adopted
for registration of voters for Parliamentary constituencies as
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well as for State Legislative Assembly constituencies are
the same. There is no difference. Consequently, I think that
it would be enough if I explain the provisions relating to
registration of voters for Parliamentary constituencies. The
first principle is what is laid down in Clause 15 of the Bill
which says that every constituency is to have an electoral
roll on the basis of which election will be conducted. The
preparation of an electoral roll is therefore an obligatory thing
and a condition precedent for election. The second principle is
that for being registered on an electoral roll a person should
not suffer from the disqualifications mentioned in Clause 16.
He should not be a person who is not a citizen of India; or
a person who is of unsound mind or a person who is guilty
of offences relating to corrupt practices and election offences,
then, he becomes eligible for being enrolled or registered in
that constituency. The next principle is that a voter can be
registered and that, in one and not more than one constituency.
Even in one constituency he is to be registered only once.
Then we have what are called “conditions of registration”,
which are laid down in Clause 19. One is that he must be
ordinarily resident for not less than 180 days during what
is called a “qualifying period”. Secondly, he must not be less
than twenty-one years of age on the qualifying date.

Now, with regard to qualifying date and qualifying period,
I think it is necessary that I should make the position a
little clearer. On reading the Bill, the House will realise
that there are really two different provisions for qualifying
period and qualifying date. There is one qualifying period
and one qualifying date for the first electoral roll, and there
is another provision for qualifying period and qualifying date
for subsequent electoral rolls.

Now, for the first electoral roll the qualifying period is from
1st April 1947 to 31st March 1948. The qualifying date for
the first electoral roll is the first day of January 1949. Now,
these provisions which I have referred to with regard to the
qualifying period and the qualifying date for the first electoral
roll are really, so to say, beyond our control now, because
they were fixed by the Constituent Assembly when it passed
a resolution that the election should take place at a certain
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period in the year 1950 and so on, and that accordingly
preparation should be made for the registration of voters,
and preparation of electoral roll. Now so much work has
been done under the authority of the Resolution passed by
the Constituent Assembly that it is not possible for us to
make any change in the basis which was laid down by the
Constitutent Assembly. But with regard to the subsequent
electoral roll we have said that the qualifying period shall be
the calendar year immediately preceding the first of March
in each year and the qualifying date shall be 1st March in
each year.

Now with regard to the residential qualification, about
which I know there has been a great deal of perturbance in
the minds of Members, I should like to draw the attention
of the House to clause 20 of the Bill which defines what is
called “ordinarily resident”. I would not at this stage enter
into any further discussion of the matter, but if a point is
raised I shall be glad to give further explanation. In this very
clause provision has been made to define or to specify what
would be the constituency of any particular person employed
in the armed forces.

My attention is drawn to the fact that there is no provision
made with regard to persons who have to change their
residence by reason of the fact that they are serving in the
State and the State either transfers them permanently from
one area to another or sends them out of the country. It is
perhaps necessary to make a provision to cover cases of this
sort and I propose to move an amendment to add a sub-clause
to clause 20 to deal with cases of this sort.

Now there is one other provision with regard to the
preparation of the electoral roll to which I would like to
draw the attention of hon. Members. The first is this: that
the existing roll which will now be prepared will be operative
till the 30th of September 1952, that is to say, if any election
takes place up to the 30th of September 1952 the electoral
roll that would now be prepared will be regarded as operative,
although it is probably a stale one — but there is no help to
that. Subsequent electoral rolls however would be prepared
every year and that will be seen from clauses 23 and 24. This
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point is important because it i1s generally agreed that an
electoral roll should not be older than, say, for instance, six
months, or three months from the date on which election takes
place. Under the old English law there was a provision that
electoral rolls should be prepared every six months. But they
themselves found that this provision was so costly that they
have now extended this period to twelve months. It is felt by
the Government of India that in a vast electorate which we
are likely to have under adult suffrage system, the cost of two
revisions in one year would be enormous and consequently
we have adopted the modest procedure of having only annual
revisions of the electoral rolls. As I stated, these rules which
apply to the electoral roll in Parliamentary constituencies are
also made applicable to the preparation of electoral rolls, to
the State Legislative Assemblies and to the State Councils
and, therefore, I need not refer to them here at all.

Then I come to the last part of the Bill which deals with
the composition of the Upper Chambers in the provinces,
hon. Members will remember that there was a considerable
division of opinion as to whether there should be second
chambers in the provinces or not. The Constituent Assembly
left this matter to the choice of the representatives of the
various provincial assemblies in the Constituent Assembly
to decide for themselves as to whether they should have or
should not have second chambers. Some Members decided
that there should be upper chambers for their provinces and
others decided to the contrary. Consequently, the Constitution
makes provision for the upper chamber for those provinces or
those States where their representatives agreed to have such
upper chambers. Now the Constitution also lays down how
the upper chamber is to be constituted—that will be found
in article 171. There again, much of the composition of the
upper chambers has really been laid down by the Constitution
itself. It says that the maximum of total membership shall
not exceed one-fourth of the total of the Lower House and
the minimum shall not be less than forty.

That is one priniciple that is laid down in article 171. The
other principle that is laid down is that about the distribution
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of the seats among the various constituent elements from which
the Upper House is to be drawn. For instance, one-third are
to be elected by municipalities, district boards and such other
local bodies in the State as Parliament may by law specify.
Further, one-twelfth are to be elected by persons residing in
the State who have been at least three years graduates : then
one-twelfth to be elected by teachers in educational institutions
recognised by the State ; one-third by the Legislative Assembly
itself; and the remainder to be nominated by the Governor
amongst certain classes of persons who have been specified
in clause (5) of article 171. Consequently very little really
remains for Parliament to do. As a matter of fact, what
remains for Parliament to do is to define what are the other
local bodies which are to be selected for the purpose or being
constituencies to send Members to this upper chamber. The
second thing that is left to be defined is the equivalent of a
graduate. When one is graduate of a University no question
arises ; but there may be others who have not gone to the
Universities and may have equivalent qualifications. What
is that equivalent also remains to be determined. Thirdly,
we have to define what is an educational institution which
would qualify a teacher for being elector and also prescribe
the registration of voters.

The local bodies other than municipalties and district boards
which are to participate in the elections are set down in the
Fourth Schedule which hon. Members will find on page 10.
This Schedule has been prepared in consultation with the
various State Governments. Hon. Members will see that in all
cases municipalties and district boards have been specified.
In fact, we cannot go against that provision which is in the
Constitution. It is only with regard to other bodies mentioned
therein under each State that any question or argument can
arise whether that particular body should or should not be
included under the head “local authority”

With regard to the question of finding the equivalent of
a graduate and defining an educational institution which
would qualify a teacher to vote, it 1s felt that the best thing
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is that this matter should be left to be determined by the State
Government in concurrence with the Election Commission.
I do not think it would be possible for us right now or for
the Centre to define for each particular State which person
should be treated as a graduate although as a matter of fact
in technical terms he is not a graduate.

Shri A. P. Jain (Uttar Pradesh) : May I ask a question ?
Will you recognize a person as a graduate under this law
who 1s recognized by a State Public Service Commission or
the Union Public Service Commission as a graduate ?

Dr. Ambedkar: The point is this that under the
Constitution all electoral matters are really the concern of the
Election Commission and if the Election Commission seeks the
advice of the Public Service Commission or any other body in
order that it may come to the right conclusion there will be
nothing to prevent it from doing that. But the final authority
will be that of the State Government in concurrence with the
Election Commission.

I do not think that there is any other point that requires
to be elucidated. These are the general provisions of the Bill
and I hope that the House will find that they are the most
suitable under the circumstances.

Shri R. K. Chaudhuri (Assam) : What about the displaced
persons who have come to India now ?

Dr. Ambedkar : If you are raising the point I will explain
it now. We have provided, as you will see in clause 20(6), that
anybody who has come to India before the 25th July, 1949
will be entitled to be registered as a voter in the constituency
in which he resided on that date or in any other constituency
which he may specify to be his constituency.

Shri Tyagi (Uttar Pradesh) : What about those who are
coming now, in 1950 ?

Dr. Ambedkar : That we cannot do, because under our
Constitution a voter i1s required to be a citizen, and our
citizenship clause defines citizenship as on the commencement.
Unless we have a new citizenship law to regulate the position
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those who have come after that date I am afraid they will
have to go without the franchise. There is no help.

* Shri M. A. Ayyangar: ...... What I suggest, therefore,
is that though formally a motion for reference to Select
Committee has not been moved, we may sit around a table
and consider whatever amendments have been suggested
on their merits and incorporate them if necessary. We may
adjourn and continue the proceedings tomorrow.

The Minister of Law (Dr. Ambedkar) : May I explain
a few things, Sir ? May I intervene in the debate to deal with
this point about the Select Committee ?

Mr. Speaker : Yes. I am not in touch with what happened
during my absence from the Chair, but I have got a sufficiently
fair idea of it from what the Hon. Deputy Speaker has said
and from the reception of what he said just now.

So, one could appreciate the demand for a Select Committee
which means only an earnest and a pressing request for a
quiet consideration of all the various provisions. That is what
it really comes to.

Dr. Ambedkar : There is no motion for a Select Committee.

** Shri Santhanam : The Select Committee may consist
of a fairly large number thirty or forty, of those people who
are very keenly interested and who want to press certain
amendments. Tomorrow we can discuss the Select Committee
proposals.

Mr. Speaker : Whether it is a formal, technical, Select
Committee or an informal meeting of thirty, forty or fifty
Members who want to have their full say in the matter, all
that I am keen about is that, everybody should as far as
possible be given an opportunity to express his own views
and the difficulties he might be feeling. If that is done I think

* P.D. Vol. 4, Part II, 19th April 1950, p. 3051.
** Thid, pp. 3052-54.
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our object wil be served. I think we may adjourn just now
and meet tomorrow at about 2-30.

Dr. Ambedkar : Sir, I think it is desirable that I should
state to the House exactly what a Select Committee will be
able to do and what it will not be able to do. I think it will
be wrong on my part to agree to any such motion leaving
the House in darkness as to what is possible to be done by
a Select Committee and what is not possible. I think my
remarks might also enable the House to decide whether in
view of the points that may remain open for discussion it is
desirable to have a Select Committee.

The first thing I am quite certain about is that the Select
Committee will not be able to alter the provisions regarding
qualifying period and qualifying date. I am quite certain in
my mind that however desirable it may be, it would not be
possible to do so, for the simple reason that we had taken
a decision in the Constituent Assembly, as every Member of
this House will remember, that the elections will take place
at a certain time, and under that Resolution directions were
issued to various States to prepare their electoral rolls. Most
Members of the House must have noticed a statement which
was recently published in the Statesman or the Hindustan
Times stating the progress which the various States have made
in the matter of the preparation of the electoral rolls. Now,
those electoral rolls prepared by the various States were made
on the basis of the qualifying period and the qualifying date.

Obviously, unless the House comes to the conclusion that
the labours which have been devoted by the various States
to the preparation of the electoral roll ought to be thrown
overboard (Shri Sondhi: Who says that?) and that we should
in this Bill fix a qualifying date and a qualifying period which
would be much nearer the preparation of the electoral roll
than the existing ones have been, it seems to me absolutley
clear that it would not be possible for the Select Committee or
for me to accept a new qualifying date and a new qualifying
period.

Shri Sondhi: Can we not have supplementary lists ?



z:\ ambedkar\vol-15\vol15-03.indd MK SJ+YS 11-10-2013>YS>26-11-2013 138

138 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

Dr. Ambedkar: This question was put to me in the
morning. I was asked as to what would happen to those who
come of age, that is to say, who become twenty one, after the
present qualifying date.

Shri Sondhi: What about those who have been left out ?

Dr. Ambedkar: I am conscious of all that I have been
saying. Please let me go on.

I had the matter examined by the Election Commissioner
and my Ministry. The question is as to how much labour would
be involved in the preparation of the supplementary electoral
roll which would contain the names of persons who have come
of age after the qualifying date that we have fixed. I am told
that the number would be quite enormous. It would involve
new work. We would have to have new machinery in addition
to the one that would be necessary to revise the rolls that
have already been prepared. This additional burden would
certainly have the effect of postponing the target dates for
certain stages that we have fixed. Therefore, unless this House
is prepared to accept the proposition that there need be no
cancellation on the date mentioned by the Prime Minister, it
would not be possible to undertake this piece of work. I want
to make that point quite clear. Unless the Select Committee
is prepared to take the responsibility of recommending to
Government that the work that has already been done be
thrown overboard and be deemed to be of no value and that
additional work be taken up notwithstanding the cost and the
impossibility of providing additional material, my submission
to the House is that the Select Committee cannot alter these
provisions.

What are the other provisions in this Bill? The other
provisions are only two. They are urgent matters and I have
not seen any hon. Member making any kind of reference to
them. One clause which is important and about which I myself
feel that the Bill might do something more is with regard
to delimitation of constituencies. Except one hon. Member,
nobody had realized ........
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Some Hon. Members: We have not spoken as yet.

Dr. Ambedkar : Notwithstanding the fact that so much
heat and so much vehemence have been introduced in this
debate .........

Shri Sondhi: You will have more of it.
Shri Kamath : You are adding to it.
Mr. Speaker : Order, order. Let him go on.

Dr. Ambedkar : In the Constitution, there is a provision
that delimitation shall be undertaken by Parliament. That
is there. In this Bill, what we have proposed is that this
power which belongs to Parliament may be delegated to the
President, and the President may, by order, prescribe what
the constituencies are. It may be contended—and very rightly
too—that this matter ought not to be left to the President
but that this Parliament should engage itself in looking into
every constituency that may be framed for the purpose of both
the elections to the Parliament and to the State Legislatures.
I do not deny the right, but the question is whether Parliament
can and will be able to find the enormous time that will be
necessary for scrutinising every constituency both for the
Parliament and for the State Legislatures.

Dr. Deshmukh : That is not the only course.
Dr. Ambedkar : Please let me go on.

Therefore, in this particular clause 13, the provision is
made that although the President may, by order, prescribe
and delimit constituencies he shall be bound to place the
order of delimitation before the House. I may frankly state
that even I am not satisfied with this provision, because
I want Parliament to have a look into it. But nobody has
suggested this. (Interruption). This is one point which the Select
Committee may look into, I agree. But why go to the Select
Committee for this kind of thing ? I have a solution. I have
two alternatives. One is that clause 12 may be so amended
that we can add that the order of delimitation made by the
President should be placed before Parliament and if Parliament



z:\ ambedkar\vol-15\vol15-03.indd MK SJ+YS 11-10-2013>YS>26-11-2013 140

140 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

does not make any alteration in it, then within a prescribed
period it should become final. That is one alternative. The
other alternative which I am prepared to propose is that when
delimitation 1s undertaken, whoever delimits, there shall be
associated with him a Committee composed of Members of
this House or of the local State Legislature who are concerned
with that particular constituency, so that they may be in a
position to give their advice and their judgment to the officer
who is engaged in delimitation. (Shri Tyagi: That is a good
idea.) If the House i1s agreeable to that, there is no need to
refer this Bill to a Select Committee at all.

Then, Sir, the other point that remains in the Bill is this.
I do not think that I am accusing anybody in saying what I
do, namely, that a large part of the heat and vehemence and
the general plausible argument that have been engendered
have been intended merely to cover a very small point,
namely, that most hon. Members are interested in having
the number of seats in the State Legislatures increased, but
they have not had the courage to say so, except one or two.
If hon. Members are only interested in this little point that
the number for the U.P. should be increased by 15 or that
the one for Mysore should be increased by 1 or that the one
for Delhi should be increased by 2, I want to ask whether it
is not a matter which we can deal with in this House ? Why
bother with a Select Committee ?

Shri Bhatt: You cannot deal with all the details.

Dr. Ambedkar: There are no details. I am myself
moving certain amendment changing the figures in the total
representation of the various States. If my hon. friends think
that I am very miser and meagre and that I am not meeting
their demands, well, they can move their amendments right
here and the House may decide whether the figure that
I suggest is the right figure or whether the figure that
they suggest is the right figure. Why send it to the Select
Committee ? Where is any other thing in this Bill, I want to
know, which the Select Committee can deal with? This is a
routine Bill.
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My hon. Friend Mr. Hossain Imam said that there were
certain matters which were not included in this Bill. I think
that he forgot what I had stated when I made my observation
on the introduction of this Bill. I had stated then that this
Bill deals with only one aspect of the election. The conduct of
election as such i1s quite a different matter and will be dealt
with by another Bill. Consequently, all those matters which
appear to be absent here are not going to remain absent,
because the elections cannot be completed and carried on
unless the complementary part of the legislation is also put
through. Therefore, my submission is that although there
is no motion—and you said that a motion can very well be
manufactured if one is wanted ;—quite true that it can be—
but is there any necessity ? That is the point which I want
the House to consider. These are the three points and I have
the amendments ready with me.

REPRESENTATION OF THE PEOPLE BILL—concld.

* Mr. Speaker : The House was proceeding yesterday with
the consideration of the following motion :
“That the Bill to provide for the allocation of seats in, and
the delimitation of constituencies for the purpose of elections
to, the House of the People and the Legislatures of States, the
qualifications of voters at such elections, the preparation of

electoral rolls, and matters connected therewith, be taken into
consideration.”

Shri Syamnandan Sahaya: ......... Now that the Law
Minister is here I hope he will place before you the facts as
transpired this morning and then we may proceed to consider
the Bill clause by clause.

The Minister of Law (Dr. Ambedkar) : I am sorry, Sir,
that I was late. At your suggestion there was a meeting held
this morning under the chairmanship of the Deputy Speaker of
such Members of the House as were interested in this Bill and
I am glad to say that we have unanimously accepted certain
amendments to this Bill which I propose to move with your
permission. I hope that there will be no further controversy
or debate on the subject.

* P.D. Vol. 4, Part II, 20th April 1950, pp. 3057-58.
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Shri Tyagi (Uttar Pradesh) : I have not been accommodated.
I agree with the amendments, but my points have not been
accommodated and my amendment has not been accepted.
Therefore, it was not ‘unanimous’.

Mr. Speaker : Whatever the reasons, the conclusion seems
to be unanimous. I shall put the conisderation motion to the
House and then we can take the Bill clause by clause. I must
congratulate the Members on the very happy end that has
been brought about. The question is:

“That the Bill to provide for the allocation of seats in, and
the delimitation of constituencies for the purpose of elections

to, the House of the People and the Legislatures of States, the

qualifications of voters at such elections, the preparation of

electoral rolls, and matters connected therewith, be taken into
consideration.”

The motion was adopted.

Mr. Speaker : We may now proceed with the Bill clause
by clause.

Dr. Ambedkar : There is an amendment to clause 13 and
I would therefore like that clause to be held over because the
amendment is being typed.

Mr. Speaker: All right, I take it generally that the
previous amendments tabled by hon. Members are all scrapped.

* Dr. Tek Chand (Punjab): Unfortunately we have not
seen the wording of the amendments in respect of what we
decided in the morning. There was only a general talk. And
with regard to some of the clauses, for instance with regard
to clause 6, there is still a great deal of controversy and there
is no unanimity.

Dr. Ambedkar : There is no controversy.

Mr. Speaker: I do not at all want to exclude any
amendment tabled. I was trying to clarify the position so that
if there are no amendments I shall take those clauses together.

Dr. Tek Chand : What are the new amendments ? Let us
see them. Nobody has seen them. Without seeing them how
can we pass them?

*P. D., Vol. 4, Part II, 20th April 1950, p. 3058.
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Dr. Ambedkar : I will read them.
Mr, Speaker : Has the hon. Member, Dr. Tek Chand,

any amendments to move?

Dr. Tek Chand: We have sent an amendment to clause 6.
Clauses 2 to 5

Mr. Speaker : Is any hon. Member desirous of moving
any amendment to any of the clauses 2 to 57

Some hon. Members : None.

Clauses 2 to 5 were added to the Bill.

*Shri Buragohain (Assam): May I submit before the
Hon. Minister replies ..........

Dr. Ambedkar : I do not want any suggestions.

Mr. Speaker: The better course will be to know the
reactions of the Law Minister.

Shri Buragohain : Sir, the case of the Tribals of Assam
stands on a different footing. I have to ........

Mr. Speaker: The better course will be to hear the
Hon. Minister first. Do the hon. Members want me to place
this amendment at this stage, or shall I place it later ? All
right, I shall place it later.

Dr. Ambedkar: I regret very much that I cannot
accept either of the amendments moved by Mr. Jain or by
Mr. J. R. Kapoor. But, I do want to remove any kind of
suspicion that there might be in the mind of Mr. Jain or Mr.
Kapoor or of any other Member of Parliament. It seems to
me that they are under a misapprehension that by clause
6 Parliament is going to be completely deprived of the right
to determine what should be the nature of the constituency :
whether it should be single-member constituency or plural
member constituency; what should be the method of voting,

* P. D., Vol. 4, Part II, 20th April 1950, p. 3062.
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whether it should be distributive voting or one man one vote
or cumulative voting or any other system. I have not the
slightest intention to deprive Parliament of its right to have
its determination upon that subject. In fact, as I said in my
opening speech yesterday and according to the statement made
yesterday by the Prime Minister, this Bill is not a complete
Bill itself. This Bill is to be followed by another Bill which
may be either called Conduct of Elections Bill or the Electoral
Bill. In that Bill, matters relating to the constituencies,
qualifications and disqualifications of candidates and matters
relating to the voting system will be dealt with and it will be
undoubtedly within the competence of Parliament to come to
a decision when that Bill is placed before the House, as to
what sort of system of constituency and voting they approve
of. Therefore, there is no desire at all to oust the jurisdiction
of Parliament at all. On the other hand, as my hon. friends
will remember, I myself am anxious that at every stage
in the delimitation of constituencies, Parliament should be
associated. As they know, I am making a provision in clause
13 that not only will the order of delimitation be placed
before Parliament as an information, but also I am going to
move an amendment that Parliament should have the right
to make suggestions and modifications as it likes provided
it wishes to do so within a stated priod of ten days or so.
In addition to that, there is also going to be an amendment
empowering the Speaker to appoint Committees of this House
to be associated with the work of delimiting constituencies,
the members to be drawn from that particular area. Having
regard to the statement which I have made, I think it is clear
that I have not the slightest desire to oust the jurisdiction
of Parliament. I am providing for placing the Order of
delimitation on the Table of the House with the right of the
House to make any changes they may like and in addition
there is a further provision that the Speaker will have the
right to appoint Committees to be associated with the work
of delimitation. I do not think that any Member have any
doubt that we have the fullest desire to have Parliament’s
decision on this matter. The only thing is that this Bill



z:\ ambedkar\vol-15\vol15-03.indd MK SJ+YS 11-10-2013>YS>26-11-2013 145

PARLIAMENTARY DEBATES 145

happens to come first when, as a matter of fact, that Bill
might have come first. The point is that clause 6 of this Bill
which provides for delimitation will certainly not come into
operation until that other Bill has been passed. It is obviously
so, because, we are now, as you know, amending section 21
providing for a supplementary electoral roll which itself will
take a pretty long time and give us sufficient opportunity to
place that Bill before Parliament.

Shri Sondhi: Why not delete the clause when it is not
to come into operation.

Dr. Ambedkar : It should not be deleted.

*Shri Kesava Rao (Madras): I have a little doubt
regarding sub-clause (b) of clause 6. I am afraid the seats
reserved for scheduled castes and scheduled tribes will be
determined by the President after consultation with the
Election Commission. I am doubtful that the total number
reserved is not stated anywhere. Even in the Parliament and
in the Constituent Assembly it was many times stated that
the number should be fixed.

Dr. Ambedkar : It is there in the Constitution according to
the population. All that is necessary is to know the population.
As regards delimitation I have my own doubts .........

Mr. Speaker: Let not the hon. Member go into
administrative details. All that the House can do is to decide
the principles, leaving it to the authorities concerned to work
them out in practice. But, I myself was feeling one doubt about
Mr. A. P. Jain’s amendment and what was said by Pandit
Thakur Das Bhargava. I am not conversant with the discussions
in the Constituent Assembly nor with the discussions at
the informal meeting this morning. As I understand it, all
that the Members are anxious about is that, before any
constituencies are fixed or delimitation is effected, this House
must have an opportunity of examining it and expressing its
views on that; because, it 1s not possible to have all these

* P. D, Vol. 4, Part II, 20th April 1950, pp. 3064-65.
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constituencies mentioned as an appendix or a schedule to an
Act that the House might pass. As has been rightly pointed
by Mr. Krishnamachari, all that the law is expected to do is
to make a “provision” for such and such a thing. That does
not necessarily mean that all the details must be settled
here, in the House. The House may prescribe the legal
machinery by which a certain thing can be done. My difficulty
is that, I am not able fully to understand the point of view
of those who object. The object of the House seems to be to
have an opportunity to express its views. After all, any Bill
that comes before the House even in the manner in which
the hon. Member has suggested would be prepared by the
executive and will come in a ready and cut and dried form.
I see that Dr. Ambedkar proposes to move an amendment
to clause 13, and hon. Members will note that according to
that amendment, whatever is done by the President is subject
to such modifications as the Parliament may make. It is,
therefore, clear that whatever orders are passed are coming
again before the House for its scrutiny and the Parliament
will have a statutory right of suggesting modifications. It
will not be a matter for which Governement may or may not
find time, according to their sweet will. If any modification is
suggested by any Member, that modification must come before
the House and Government must find time for it.

Dr. Ambedkar : If you will permit me, Sit, I am going a
step further. The Parliament cannot merely do this postmortem,
so to say, at the fag end but what I am saying is that I shall
bring in a Bill in which all these matters will be dealt with
by law and Parliament will have an opportunity to express
its opinion upon it. It is a much greater opportunity that I
am proposing. Not having considered this matter properly
and thorougly I am not in a position to commit myself one
way or the other. But whatever the system of the electorate,
whatever the basis of voting, whatever the qualifications or
disqualifications of the candidates, all those matters will be
dealt with by a Bill which Government will bring forward
here long before the operation of clauses 5 and 6 will come
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Mr. Speaker: Apart from that I was also pointing out
that the House having got the right ......

Dr. Ambedkar : That is in addition to what the House
will do. I am doing something further than that. I am now
introducing an amendment to clause 13 to enable you to
appoint committees to work with the Election Commissioner
in the matter of the determination of the constituencies.
The further provision that I am making is this: that the
constituencies as will be set out in the order will be as
recommended by that Committee and not by the Election
Commission. I am cutting out by an amendment the Election
Commission. I am giving the Committee the direct authority
to do it.

Shri Kamath (Madhya Pradesh) : Will the Committee be
appointed or elected ?

Dr. Ambedkar: In such manner as the Speaker may
determine.

Pandit Thakur Das Bhargava: It may be that the
Committee and the Election Commission may decide in regard
to each State differently and may not arrive at a common
basis.

Dr. Ambedkar: As I said just now, I will bring in a
Bill to determine these matters and when the Bill is passed,
whatever law or whatever provision is made will be applied
uniformly throughout India or differently in different States
as Parliament chooses.

*Dr. Ambedkar : I stand by the assurance that I have
given that there will be a Bill. It will deal with both the
aspects : (1) the nature of the constituencies—whether they
are to be single-member or plural-member; and (2) what
should be the system of voting. As I said, we shall also deal
with the candidate, his qualifications and disqualifications.
I have no desire in any way to take away the power of

* P. D., Vol. 4, Part II, 20th April 1950, pp. 3068-71.
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Parliament and if I may say so with all respect, I disagree with
my hon. friend Mr. Santhanam who said that this was a matter
entirely to be relegated to the Election Commission. The Election
Commission is there merely to control and supervise the elections,
but the delimitation of constituencies is a matter for Parliament.

Mr. Speaker : Does Mr. Jain want me to put his amendment
to the House ?

Shri A. P. Jain: I just want ot say a few words.

Mr. Speaker: I think we have had enough discussion. It
will be a wrong procedure if I allow a person to speak over and
over again on the same amendment. If he wishes me to put his
amendment before the House, I shall do so.

Shri A. P. Jain: No, Sir, I do not want it to be put to the
vote of the House.

Shri J. R. Kapoor : In view of the assurance given by the Law
Minister, I do not wish mine also to be placed before the House.

Dr. Ambedkar: Sir, I have an amendment to clause 6. I
beg to move :

“In sub-clasue (2), omit ‘after consulting the Election Commission’.”

So that the House will understand its significance, I shall
read Clause 13. I have proposed an amendment to clause 13,
which reads thus:

For existing clause, substitute :
“13, Procedure for making orders under sections 6, 9 and 11.—

(1) As soon as may be after the commencement of this Act, there
shall be set up by the Speaker—

(a) in respect of each Part A State and Part B State other
than Jammu and Kashmir an Advisory Committee
consisting of not less than three, and not more than
seven Members of Parliament representing that State;
and

(b) 1in respect of each Part C State other than Bilaspur, Coorg
and the Andaman and Nicobar Islands, an Advisory
Committee consisting of the Member or Members of
Parliament representing that State.

(2) The Election Commissions shall, in consultation with the
Advisory Committee so set up in respect of each State, formulate
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proposals as to the delimitation of constituencies in that
State under sections 6, 9 and 11 or such of these sections
as may be applicable and submit proposals to the President
for making the orders under the said sections.

(3) Every order made under section 6, section 9, section 11
or section 12 shall be laid before Parliament as soon as
may be after it is made, and shall be subject to such
modifications as Parliament may make within twenty
days from the date on which the order is so laid.”

Now, the responsibility of finally determining the
constituencies is cast upon these Committees and consequently
it is the recommendation of the Committees that will become
operative. That being so, the old provision which required
consultation with the Election Commission is unnecessary.
That 1s why I am omitting those clauses.

Mr. Speaker : Amendment moved :

“In sub-clause (2), omit ‘after consulting the Election

’ 9

Commission’,

Pandit Balkrishna Sharma (Uttar Pradesh) : On a point
of clarification, Sir, the doubts raised by my hon. friend Pandit
Thakur Das Bhargava that different Committees which the
Hon. the Speaker may appoint consisting of three to seven
Members may make different recomendations in regard to
different States and therefore there may not be uniformity
have not been answered. How is that contingency provided for?

Dr. Ambedkar : The reply is very simple. The work of the
Committees both in respect of Parliamentary constituencies
and State Legislature constituencies will be governed by the
law which, as I said, Parliament would be making hereafter.
So, they would not be acting independently.

Dr. Deshmukh (Madhya Pradesh): Sir, when the Hon.
the Law Minister moved to delete the words “Election
Commission”, 1 felt very happy. But unfortunately they are
coming in again by way of amendment to clause 13. I am in
a very co-operative mood today and am prepared to take the
most sympathetic view of the whole situation, but I would
urge that the Election Commission should be absolutely kept
apart from the work of the delimitation of constituencies. This
is a body which has come into existence as a result of the
Constitution and its functions have been determined by article
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324 of the Constitution. So, there should be some
amendment to say that the President shall bring into being
such bodies as may be necessary for the delimitation of
constituencies. The main idea is that the Election Commission
should be the last body which should have anything directly
to do with the delimitation of constituencies.

Shri Kamath : In view of the fact that the work envisaged
in this Bill has to be undertaken almost immediately, am I to
understand that the purport of this amendment is to see that
these Committees—Advisory or otherwise—will be constituted
immediately ?

Dr. Ambedkar : No. As soon as the other work is ready,
they will be constituted.

Mr. Speaker : Hon. Members will see that there must be
set up some administrative machinery for making proposals,
and that administrative machinery, so far as I see, is the
Election Commission.

Dr. Ambedkar: Otherwise, how can Members of the
House delimit a constituency ?

Mr, Speaker : I will invite the attention of the House to
one thing more and that is this—that though the committees
are advisory the amendment says “the Election Commission
shall, in consultation with the advisory committees”, not after
consultation. That is a big change. But whatever that may be,
I put the amendment to the House. It has been sufficiently
discussed.

Shri Syamnandan Sahaya: Sir, I just want to bring
to your notice that after the President has determined the
Parliament is supposed to alter it.

Dr. Ambedkar: I have said so many times that the
President will not do anything except in accordance with the
law which will be made. How many times am I to repeat it ?

Mr. Speaker : The question is:

“In sub-clause (2) omit ‘after consulting the Election

L)

Commission’,
The motion was adopted,

(Clause 6, as amended, was added to the Bill.—FEd.).
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*Clauses 7 and 8
Clauses 7 and 8 were added to the Bill.
Clause 9

(Delimitation of Assembly Constituencies.)

Amendment made :
“Omit ‘after consulting the Election Commission’.”
—I[Dr. Ambedkar]
Shri Tyagi: I beg to move :
Add the proviso :

“Provided that areas comprising a municipal board or a
municipal corporation shall not be included in a constituency
which comprises of rural areas.

Sir, since the time this Bill has come before this House I
have been striving my best to see that the rights and privileges
which have so far been enjoyed by the rural areas may not
be taken away from them. For the last thirty years and more
rural areas have been having their separate constituencies in
the Legislative Assemblies of the various States.

Dr. Ambedkar : Sir, may I point out, in order to curtail
discussion, that this is a matter which could more appropriately
be dealt with in the Bill which will be coming up before the
House. I do not think that this is a matter which is germane
to this particular Bill.

Shri Tyagi: But then there would be no point in my
bringing it up after the electoral rolls are prepared where
rural areas are mixed up with urban areas.

In the case of other hon. Members’ amendments the Hon.
Dr. Ambedkar has given some assurance that they will be
considered—but mine he has been opposing all along. For the
last two days I have been trying my best to convince him of
my view-point; but he has not given me a sympathetic hearing.

Mr. Speaker: But this time he has shown sufficient
sympathy by saying that the matter may be brought up at
the time when the next Bill is taken up.

*P.D.. Vol. 2, Part II, 20th April 1950, p. 3071.
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* Clause 10
Clause 10 was added to the Bill
Clause 11

(Delimitation of Council Constituencies)

Amendment made :

“Omit ‘after consulting the Election Commission’.”
—[Dr. Ambedkar]
Clause, as amended, was added to the Bill.
Clause 12
(Power to alter or amend orders)

Shri Syamnandan Sahaya : I cannot understand what is
the necessity for this clause, because over and above all these
Advisory Committees this gives the President power to alter
the whole thing after consulting the Election Commission.
I want to understand the position. It runs counter to what
we agreed to.

Mr. Speaker : Perhaps, the idea is to vest the President
with power to revise his own orders from time to time.

Dr. Ambedkar : Once the orders have been finalised by
Parliament there will be no power to amend them.

Mr. Speaker : But are the words “after consulting the
Election Commission” necessary ?

Dr. Ambedkar : That is before they have been finalised
by Parliament.

Shri Syamnandan Sahaya : There will be this Advisory
Committee. The Advisory Committee and the Election
Commission will jointly send a prticular proposal to the
President. The President accepts it and passes orders under
clauses 6, 9 or 11. After that the election goes on.

Dr. Ambedkar : After that the order is placed before
Parliament. The recommendation is made by the Advisory
Committee to the President. The President may make an

* P. D., Vol. 4, Part II, 20th April 1950, p. 3072-74.



z:\ ambedkar\vol-15\vol15-03.indd MK SJ+YS 11-10-2013>YS>26-11-2013 153

PARLIAMENTARY DEBATES 153

order. After that the order is placed before Parliament. There
is an interregnum. During the period if the President thinks
that probably he has made an error he should have the power
to alter or amend the order.

Mr. Speaker: So, this power will not extend to alteration
after the House approves. Then it is final.

Clause was added to the Bill.
Clause 13
(Orders to be laid before Parliament)
Dr. Ambedkar: I beg to move :

For existing clause, substitute :
“13. Procedure for making orders under sections 6, 9 and 11.—

(1) As soon as may be after the commencement of this Act,
there shall be set up by the Speaker—

(a) in respect of each Part A State and Part B State other
than Jammu and Kashmir, an Advisory Committee
consisting of not less than three, and not more than
seven, Members of Parliament representing that State ;
and

(b) in respect of each Part C State other than Bilaspur,
Coorg and the Andaman and Nicobar Islands, an
Advisory Committee consisting of the Member or
Members of Parliament representing that State.

(2) The Election Commission shall, in consultation with the
Advisory Committee so set up in respect of each State,
formulate proposals as to the delimitation of constituencies
in that State under sections 6, 9 and 11 or such of these
sections as may be applicable and submit proposals to the
President for making the Orders under the said sections.

(3) Every Order made under section 6, section 9, section 11 or
section 12 shall be laid before Parliament as soon as may be
after it is made, and shall be subject to such modifications
as Parliament may make within twenty days from the date
on which the Order is so laid.”

Mr. Speaker : I have just one doubt in sub-clause (3). The
wording is “and shall be subject to such modifictions as Parliament
may make within twenty days from the date on which the Order
is so laid.” What is really intended, I think is that the motion
for making amendments may be initiated within twenty days.
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Dr. Ambedkar : It will be initiated long before so that the
final order of Parliament shall be passed not after twenty days ;
twenty days is the period that has been given. Government
will no doubt initiate whatever changes are necessary.

Mr. Speaker : I do not know. I thought that it would be
a rather difficult matter. It is just possible that the House
may be engaged with important business and it may not pass
the necessary order before twenty days.

Dr. Ambedkar: The House will then have to give
precedence to this.

Mr. Speaker : What I was considering about this was that
we might say “and shall be subject to such modifications as
Parliament may make on a motion made within twenty days
from the date on which the Order is so laid.”

Dr. Ambedkar: I am prepared to accept it.
An. hon. Member : Parliament may not be in session.

Mr. Speaker : Therefore, what 1 was suggesting to the
Law Minister was that twenty days will be counted from the
time of laying it when the House is in session and the only
condition should be that a motion is made within twenty days.

* Shri Ramalingam Chettiar (Madras): I have a little
doubt as between clauses 12 and 13. Clause 12 says that the
President may alter the order he has passed already. Clause
13 says that it may be modified by the Parliament. In the
interval what is going to happen ? Is the order passed by the
President to be effective or is it to be only provisional.

Dr. Ambedkar : It is provisional because the final authoirty
is with Parliament.

Shri Ramalingam Chettiar: You do not say so. The
section as it stands says that it is a final order subject to
modification and not that it is a provisional order. The order
becomes effective immediately it is passed. It may be modified
by the Parliament afterwards.

* P. D., Vol. 4, Part II, 20th April 1950, pp. 3074-75.
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Dr. Ambedkar : It is a provisional order in the sense
that if Parliament does not afterwards modify, it takes
effect. But the ultimate power of enactment so to say is
left to Parliament.

Pandit Thakur Das Bhargava : The point raised by
my hon. friend Mr. Kamath was that as a matter of fact
according to the Constitution the Election Commissioner is
invested with certain powers and these powers do not deal
with the delimiting of constituencies. It is the privilege of
the Parliament alone to delimit constituencies. Now the
Election Commissioner is put in a much better situation
than even the Committee. He will only consult it and he
has the right to formulate the proposals.

Mr. Speaker : This is the same thing which was raised
previously. When we discussed clause 6 the same point was
raised and the position has been clarified already by the
Hon. the Law Minister. Ultimately it is Parliament which
is going to exercise this power.

Dr. Ambedkar : All these are preliminary stages. Even
the President’s order is a preliminary stage.

Mr. Speaker: The hon. Member will see in the
amendment the words “formulate proposals as to the
delimitation of constituencies”. He is not given the power of
determining. Another thing to remember is that, it is this
Parliament that will deliberate and examine the proposals
in respect of the delimitation.

* Dr. Deshmukh: ......... You might lay down any
procedure by which the committees will be elected. But
there should be some element of election in so far as these
persons are concerned. The Chair should not be saddled
with the responsibility of creating a body which is going
to determine the constituencies.

*P.D.. Vol. 4, Part II, 20th April 1950, pp. 3076-77.
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Mr. Speaker : May I know the reactions of the Hon. the
Law Minister?

Dr. Ambedkar : I cannot accept any of these amendments.

Sardar B. S. Mann : What about my amendment Sir ?
What is the Hon’ble Minister’s reaction ?

Dr. Ambedkar : I cannot accept it.

Sardar B. S. Mann : Then I do not move it.

Clause 20
(Meaning of ‘Ordinary resident’)
* Dr. Ambedkar : I beg to move:

After sub-clause (3), insert :

“(4) Any person holding any office in India declared by the
President in consultation with the Election Commission to be
an office to which the provisions of this sub-section apply, or
any person who is employed under the Government of India in
a post outside India, shall be deemed to be ordinarily resident
during any period or on any date in the constituency in which,
but for the holding of any such office or employment, he would
have been ordinarily resident during that period or on that date.”

and renumber the subsequent sub-clauses.
In sub-clause (4), renumbered as sub-clause (5),—
(1)after “sub-section (3)”, insert “or sub-section (4)”; and

(ii)after “Armed Forces” insert “or but for his holding any
such office or being employed in any such post as is referred to
in sub-section (4).”

In sub-clause (5), renumbered as sub-clause (6),—
(1) after “sub-section (3)”, insert “or sub-section (4)”; and
(i1) for “sub-section (4)”, substitute “sub-section (5)”;
This amendment is made for the purpose of removing some

doubts that were expressed with regard to the application of
the term “ordinarily resident” which occurs in clause 20, in

* P. D., Vol. 4, Part II, 20th April 1950, pp. 3081-82.
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its application to certain persons who may have temporarily
left their places of ordinary residence and gone to stay
somewhere else. It is felt necessary that such a provision
ought to be inserted in this clause. This refers to persons
who are sent outside India temporarily on official duty and
in whose case it may be presumed that they have ceased to
reside in the place of their ordinary residence. It is to prevent
that kind of presumption being drawn in their case and to
retain their right to be registered in the constituency in
which they have been ordinarily residing that this provision
is made.

Similarly, this provision is also intended to apply to the
case of Ministers, for instance, at the Centre who, having
regard to the fact that they have accepted certain offices
under the State, presumably intend to stay here during the
term of their office which might be co-terminus with the
term of Parliament itself, namely five years. There again,
it might be presumed that they have ceased to reside in
the place where they have been ordinarily residing. It is to
cover that case also that it is felt that some such provision
1s necessary.

It was also suggested to me that Members of Parliament
as distinguished from office-holders, such as Ministers and
so on, may be affected by the other presumption, namely
that as they come here often they may also be deemed not
to reside in the place where they are ordinarily resident. But
on advice I feel that that presumption cannot be applied to
them, for the reason that when a man temporarily for some
specific reason leaves his ordinary place of residence and
goes somewhere else, it cannot be presumed in law that he
has abandoned his intention to revert to his original place
of residence. Consequently, I don’t think that that provision
is necessary in the case of Members of Parliament. In the
other two cases it seems that it may be necessary and as a
measure of precaution I propose to introduce this amendment.

The motion was adopted:

Clause, as amended, was added to the Bill.
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Clause 21
(Meaning of ‘qualifying date’ and ‘qualifying period’)
* Dr. Ambedkar : I beg to move :

For sub-clause (a), substitute :

“(a) in the case of electoral rolls first prepared under this Act,
shall be the first day of March 1950, and the period beginning
on the first day of April 1947 and ending on the thirty-first day
of December 1949, respectively; and”
This is the result of the agreement that was reached this
morning as regards the preparation of the electoral rolls and
the qualifying period.

Clause 27

** Dr. Ambedkar : Sir, I thought that I had this morning
explained to the hon. Member who initiated this debate why
clause 17 was not applied, but evidently he was very keen
that his objections should be heard by the whole House. I do
not deny him that privilege.

Shri Ethirajulu Naidu: On a point of order, Sir, is it
in order to refer to what transpired at the meeting in the
morning ?

Dr. Ambedkar : Certainly ; there is nothing secret about
it. The committee was constituted by the Speaker himself.

Mr. Deputy Speaker : There is nothing secret about it.
It is in order.

Dr. Ambedkar : Now, Sir, the point is this. No doubt
we have initiated in clause 17 of the Bill a very important
principle, namely, that one man shall be registered in
one constituency and that he shall have one vote, but it
must always be understood that the prinicple can be made
applicable only in the case of constituencies of the same
class, that is to say, territorial constituencies. Now, the
constituencies which we propose to form under clause 27 of
this Bill are different classes of constituencies. They are not
constituencies of the same class. A graduate constituency is a

*P. D., Vol. 4, Part II, 20th April 1950, pp. 3082.
**Ibid., pp. 3084-87.
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constituency of a different class. A teachers’ constituency is a
constituency of a different class. Similarly, the local authorities’
constituency is a different class of constituency. Consequently,
there does not seem to be any very great anomaly if the name
of a person is included in the electoral rolls of different classes
of constituencies. Besides, I am really bound to say this: I
cannot understand why Members of Parliament are so much
exercised over the constitution of the Upper Chamber.

It is an utterly effected body—not even an ornamental one.
It has no power—not even power of revision. It is not a body
with co-equal authority with the Lower Chamber.
Some provinces desired that they should have
them. They were probably under the impression that their
Second Chamber would be a Second Chamber more or less
on the same pattern of the Chamber here, which would have
the authority to hold up, if not financial legislation, at least
ordinary legislation. But even that power is not there and I
do not understand why Members of Parliament, even for the
sake of merely maintaining some theoretical principle bother
their head about a constitutional body which I say is of no
value and no consequence.

Clause 27 was added to the Bill.
Clauses 28 and 29

Dr. Ambedkar : I had assured my friend Pandit Thakur
Das Bhargava that I would make a statement on the point in
which he is interested and I do now say that we shall take
every care to see that the existing electoral rolls are revised
and any omissions or additions that are necessary will be made.

Clauses 28 and 29 were added to the Bill.
New Clause 30

Dr. Ambedkar : I beg to move :

After clause 29, add:

“30. Jurisdiction of civil courts barred.—No civil court shall
have jurisdiction—

5-00 pr.M.

(a) to entertain or adjudicate upon any question whether any
person is or is not entitled to be registered in a electoral
roll for a constituency; or
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(b) to question the legality of any action taken by or under
the authority of an Electoral Registration Officer, or of
any decision given by any authority appointed under the
Act for the revision of any such roll.”

This is a usual clause and was omitted inadvertently.
The motion was adopted.
New clause 30 was added to the Bill.

Schedules

Dr. Ambedkar : I beg to move :
(@) In the First schedule,—-
(@) for the entries under the heading “Part C States”
substitute :
“l. Ajmer
2. Bhopal
3. Bilaspur
4. Coorg
5. Delhi
6. Himachal Pradesh
7. Kutch
8. Manipur
9. Tripura
10. Vindhya Pradesh
11. Andaman and Nicobar Islands .
(b) against “Total”, for “488” substitute “496”.
(i1) In the Second Schedule, in column 2, for existing entries,
substitute :

“108
339
315
232
375
140
126
430
238
175
99
99
60
160
60
108”

= O DN DN DNWRRFRFDNDN
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(iii) In the Third Schedule, in column 2 to 7, against “Bihar”,

%«

“ Bombay”, “ Madras” and “ Uttar Pradesh”, for existing entries,
substitute :

“72
24
6
6
24
127

(iv) For the Fourth Schedule, substitue:

O i W DN =

“THE FOURTH SCHEDULE
[ See section 27(2) ]
Local Authorities for purposes of elections to
Legislative Councils

BrHar

. Municipalities.

. District Boards.

. Cantonment Boards.

. Notified Area Committees.

. The Patna Administration Committee.

Bowvray

. Municipalities.

2. District Local Boards.

4.

. Cantonment Boards.

MADRAS

1. Municipalities.
2.
3

. Cantonment Boards.

District Boards.

Major Panchayats, that is to say, Panchayats notified by

the State Government in the Official Gazette Panchayats which
exercise jurisdiction over an area containing a population of not
less than five thousand and whose income for the financial year
immediately preceding the date of the notification was not less
than ten thousand rupees.

O i W DN =

PunuaB

. Municipalities.

. District Boards.

. Cantonment Boards.

. Small Town Committees.

. Notified Area Committees.
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Utrar PRADESH
. Municipalities.
. District Boards.
Cantonment Boards.

. Town Area Committees.

Ot = W DN

Notified Area Committees.
WEesT BENGAL

. Municipalities.

District Boards.

. Cantonment Boards.

Local Boards.

=W N

MYysORE
1. Municipalities.

2 District Boards.”

Mr. Deputy Speaker: Amendments moved.

* Mr. Deputy Speaker: May I suggest one course ? Those
who are satisfied with the number of seats allotted need not
speak. We have got another Bill. Other hon. Members who
have got any representation to make may make their points.

Shri Deshbandhu Gupta: I want to say a few words.
Dr. Ambedkar: You have got four seats all right.

Shri Gautam (Uttar Pradesh): I do not want to take much
time of the House. I rise to oppose the amendment moved by
Shri Jaspat Roy Kapoor. I want to say that we the people
of U.P. and the Government of U.P. are satisfied with the
number 72 so far as the Upper House is concerned. We do
not want any more and—

Shri J. B. Kapoor: Does the hon. Member claim to be
the sole representative of the U.P. both of Government and
the people ?

Shri Gautam : I know the mind of the Government and
I am in a position to say that I know the mind of the people.
I can claim that I represent the Congress organisation as a
General Secretary and I can say that I do represent some
people, at least, him.

* D. Vol. 4, Part 11, 20th April 1950, pp. 3092-93.
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Shri Syamnandan Sahaya: That is Jaspat Roy Kapoor ?
Shri Gautam: If he is a Congress-man.
Shri Tyagi: I am an Ex-General Secretary.

Shri Gautam: Dr. Ambedkar has no personal axe of his
own to grind. He is not interested in the U.P. At the request
of some of us, he has reduced the number. He is neither in
favour of 72 nor of 86. It is we who requested him and he has
accepted our request. We are obliged to him for that. Therefore
I oppose the amendment moved by Mr. Jaspat Roy Kapoor.

*Dr. Ambedkar: Sir, I do not think I can at this late
stage enter into any elaborate arguments with regard to the
various matters, constitutional or otherwise, which have been
raised. I do not think we have violated the Constitution as
my friend Mr. T. T. Krishnamachari supposes in giving the
allotted seats mentioned in the First Schedule to Part C States.
We are perfectly within our constitutional rights in allotting
the seats in this schedule. With regard to the amendment of
the Third Schedule my friend Pandit Kunzru would have seen
that it is only in one case as a matter of fact that the total
number is reduced and that is with regard to Uttar Pradesh.

Mr. Deputy Speaker: Madras also.

Dr. Ambedkar: I was coming to it. I am taking Uttar
Pradesh for my observation. There I am confronted with the
fact that the State Government is very chary of increasing the
size of the Upper Chamber and sitting as we are at Delhi, I
do not like to sit in judgment over the decision of the State
Government as to what is the suitable number for their
Upper Chamber. They have thought that 72 is the proper and
sufficient number for their Upper Chamber and it is on that
basis that I have reduced 86 to 72. With regard to the changes
made in the total number of Bihar, Bombay and Madras, I
might say that the proposition enunciated by Mr. Tyagi today
in the informal meeting that the total number should be
divisible by 12 did appeal to me and it is for that reason that

* P. D., Vol. 4, Part II, 20th April 1950, p. 3095-96.
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I have fixed 72 in the case of Bihar, Bombay and Madras. It
will be noticed that my amendment as a matter of fact while
it decreases the total number for Madras by only 3, increase
the quota for Bihar and Bombay. There could therefore be
no complaint on that account. I was sorry to see that I could
not apply the same principle to Punjab because it has only

got a minimum.

With regard to Bengal, it was felt that if the principle
was applied viz., divisible by 12, the number would go down
from 51 to 48 and it was felt that Bengal was a big enough
State to have at least 51 and I have therefore not touched
the figure of these two States. In other cases my friend
Mr. Tyagi will see that I have really yielded to his principle.

With regard to the question of extending the Fourth
Schedule to Village Panchayats or the Headmen of the
Panchayats, I am sorry to say that I am not able to accept
that suggestion for the simple reason that it is felt, I am
sure, in large sections of this House that to include Village
Panchayats as bodies who would have the right to send their
representatives would merely be the duplication of the same
electorate because in view of the fact that we are going to have
adult suffrage, practically every member of the Village Panchayat
would also have a vote in the election of the Lower House of
that State and therefore it would be a needless duplication
and I am not therefore prepared to accept his suggestion.

Shri Barman (West Bengal): What about the Members
of the Municipalties and District Boards ?

Dr. Ambedkar: They might be, I cannot help it but to
extend it to Panchayats would be a complete duplication of
the votes—a sort of double voting—and I am not prepared
to accept it. I do not know whether there is any other point.
For Madras it is only a reduction of 3.

With regard to Delhi, whatever my friend may say, I have
no doubt about it that the House has been more than generous.

Shri Syamnandan Sahaya: He himself is more than
happy.
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Dr. Ambedkar: It is not only being correct but very
considerate.

Syed Nausherali: What about the Union Boards ?

Dr. Ambedkar: I quite see that the opinion of the Bengal
Government and the view expressed by my two hon. friends
today seem to differ. Some say the local board entry which
has been suggested by the West Bengal Government should
be retained and my two friends stated that it ought to be
deleted and the entry of Union Boards should be there.

Syed Nausherali: Both may be there.

Dr. Ambedkar: I shall have to make some enquiries on
this point. If I find that it is necessary to make a change it
would not be difficult to bring in a small amendment to make
the change. For the moment I must act upon advice which I
think is reliable.

Shri J. R. Kapoor: What are the special reasons for
increasing the number of seats of Bombay State from 66 to 72,
when the next divisible number by 12 is 60.

Dr. Ambedkar: It is not a very wide difference. There is
nothing sacred about one number or the other. All I want is
divisibility by 12.

Mr. Deputy Speaker: Bombay is a composite Province
consisting of Gujaratis, Marathis and Karnataks.

(The First, Second, Third and Fourth Schedules as amended
were added to the Bill.)

Clause 1 was added to the Bill.
(The motion moved by Dr. Ambedkar was adopted).
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17)
* DENTISTS (AMENDMENT) BILL.

The Minister of Law (Dr. Ambedkar): If the Hon.
the Health Minister is ill, I am asked to take charge of
this Bill and I, therefore, beg to move:

“That the Bill to amend the Dentists Act, 1948, be taken
into consideration.”

The Bill is a very short one and it does not involve any
controversial matters. The Dentists Act of 1948 came into
force on the 29th of March 1948. It was made applicable
to Part A, Part C and Part D States. Under Section 49 of
that Act, it is provided that no person shall be entitled
to practise dentistry after the 28th March 1950 unless
his name appears on a register of dentists which the Act
required should be prepared in accordance with the rules
contained therein. It was hoped that that register would
be ready by the 28th of March 1950. Consequently, the
operative portions of this Act were so framed to come
into operation on the 28th March 1950. Unfortunately,
this expectation has not been fulfilled. It was roported
from various States that the register would not be ready
by the 28th March 1950 and consequently it became
necessary to extend the period by one year in order to
enable the States concerned to prepare the register. As
the Parliament was not then sitting, Government issued
an Ordinance giving effect to the necessary provision
extending the period up to the 28th March 1951. This
Bill is intended to convert the Ordinance into law. The
main provision therefore, is to extend the period for the
purpose of preparing the register.

Advantage has been taken of the present occasion to amend
the law in order to remove some of the difficulties which
have been felt in giving effect to the original Act. Firstly, the
* P. D. Vol. 4, Part II, 11th August 1950, pp. 841-43
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original Act contained two provisions. One provision was not
to allow any person who was not placed on the register to be
employed in Government hospitals. Obviously, it was expected
that this provision would become operative after the registers
were ready. As the registers are not ready, persons who have
not been placed on the register by reason—not of their not
being qualified, but of the register not being ready—would
become disabled from holding any office in Government
hospitals. Therefore, it has become necessary to extend the
period and permit such persons to hold office notwithstanding
the fact that they are not placed on the register.

Secondly, there is a Dental School in Bengal which used to
grant Diplomas in Dentistry. At the time when the Act was
passed there was a controversy as to whether the diplomas
granted by this Dental School of Bengal should be recognised
to enable persons holding the diploma to be placed on the
register. It was felt that the diplomas granted by the Dental
School of Bengal were not sufficiently qualified to place them
on the register. There has been considerable agitation by
persons holding the diploma granted by the Dental School of
Bengal that this disability should be removed. A compromise
has been suggested by the Government of West Bengal
according to which persons who have received their diploma
before the year 1940, subject to certain conditions, may be
treated as persons qualified to be entered upon the register.
That compromise is also given a place in this Bill.

The Bill, therefore, contains three provisions : (1) to extend
the period (2) to permit names of persons holding diplomas
of the Dental School of Bengal in certain circumstances to be
place on the Register and (3) to continue the employment of
unregistered dentists in the Government hospitals till 1951
until the register is prepared.

This i1s all that the Bill contains and I hope that the House
will not find any difficulty in giving its assent to the Bill
Mr. Speaker : Motion moved :

“That the Bill to amend the Dentists Act, 1948, be taken
into consideration.”
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Shri Sidhva (Madhya Pradesh): First of all I take strong
exception to the issue of an ordinance when the House was
sitting in the month of March.

Dr. Ambedkar: The ordinance was issued some time in
May.

Clause 2

* Dr. Ambedkar: I wish that the points that were raised by
my hon. Friend Mr. Sidhva and Pandit Thakur Das Bhargava
had been reserved by them to the time when their amendments
were taken up. It becomes somewhat embarrassing to reply
on matters which would, I have no doubt, be raised again
when their amendments are moved. But, I cannot help now
having to reply to the points raised by them; I shall do so
rather briefly, because I know I shall have to say ....

Mr. Speaker: I do not propose to allow any arguments
on the amendments.

Pandit Thakur Das Bhargava : I am not going to move
my amendment if my hon. friend does not accept it.

Dr. Ambedkar : Mr Sidhva has raised one or two points.
The last point raised was why an Ordinance was made when
the House was in session. The answer to that is two fold.
The first is this. The first request that was made to the
Government of India in the matter of extension of time for
the preparation of the register came from the Government of
Madras, and that too on or above the 15th of March 1950.
That means that only 13 days had been left for the period for
the preparation of the roll to expire. That is one reason. The
second reason is that after the receipt of this letter from the
Government of Madras, informing the Government of India
that it was not possible for them to complete the Register,
naturally it was necessary for the Government of India to
find out from other States as to whether they were in a
position to prepare their list by the date fixed, or whether
they too wanted some extension. Naturally, there ensued

* P. D. Vol. 4, Part II, 11th August 1950, pp. 856-62.
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correspondence between the Government of India and the
various other States.

They undoubtedly took time, and must make time, with the
result that by the time the Government of India had received
the replies and was able to assess whether an amendment in
terms proposed by the Government of Madras was necessary,
Parliament had been prorogued. That is the reason why the
measure could not be brought up before the recess.

The second point raised by my friend Mr. Sidhva was
this that he did not see any reason why we should make a
statutory provision for the recognition of certain qualifications
granted by the Bengal Dental School. According to him that
was a matter which by the Act is left to the Dental Council.
Now, I think my friend Mr. Sidhva has missed one important
point and it is this. The power to grant recognition vested
in the Council relates to qualifications or degrees granted by
schools in existence; but we are dealing with a matter in which
degrees and diplomas have been granted by a body which has
become defunct. Consequently, it is for the Government of the
day to decide whether the degrees granted by a school giving
tuition in dentistry were worthwhile recognition or not. It is
not a matter which should be left to the Bengal Council under
Section 10, sub-clause (2). The word is “grants” which means
“is granting at present” and not diploma which have been
granted before. That being so it cannot be a matter which could
be left easily to be dealt with by the Dental Council under
its power, and if we have to amend the Schedule, then that
must be done by the law itself. That is why a legal provision
is made in the Bill to cover that particular matter.

Now, what I have said with regard to the Bengal Dental
School also applies to what my friend Pandit Thakurdas
Bhargava said on the very same question.

I come now to the points raised by Mr. Kamath. The first
point raised by him was more or less of a technical character.
If T understood him correctly, he said that the law required
that the Register should be ready on the 28th March, 1950,
and that if a person was not on the Register, then under the
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provisions of Sections 46 and 49, he incurs certain penalties,
while the Ordinance which exempted the person concerned
from these penalties came into operation on the 29th May
1950. There is, therefore, a two months’ period in which a
person not being on the Register and continuing to practise
or holding office was liable to certain penalties. What is the
position with regard to these persons? I think my friend
Mr. Kamath, if he had read clearly the terms of the amendment
proposed in the bill itself, he would have seen that the
provisions say that:
“In sub-section (3) of section 46 and sub-section (1) of section 49

of the said Act, for the words ‘two years’ the words ‘three years’

shall be substituted and shall be deemed always to have been

substituted.”

Therefore, it is clear that that point has been adequately
covered by the present clause.

Shri Kamath: My point was that if during these two
months, from March 29th to May 29, if a dentist had not been
registered, then under the Act, and because the Ordinance
had not come into force, how could mere executive instruction
from the Government prevent a prosecution, or some other
penalty being imposed on that dentist ?

Dr. Ambedkar: I quite agree that that could not have
prevented prosecution. But fortunately no such case happened
and it cannot happen now because the period is carried back
to the original Act.

Shri Kamath : But then, Sir,........
Mr. Speaker : Order, order. The point is very clear.

Dr. Ambedkar : My friend Mr. Kamath in dealing with
the reasons as to why this Bill was brought in, has made, if
I may say so, certain very serious allegations. The contention
on behalf of the Government is that this Bill has become
necessary by reason of the fact that the States which were
required to carry out the provisions of preparing the list have
not been able to do so. My friend suggests that there is another
reason, and that reason is that there are certain British
dentists working in this country who do not propose to become
domiciled and get themselves registered, and that this Bill
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is intended to benefit them. Now, I first of all do not understand
how an extension of one year is going to benefit a British
dentist working here who has no intention of becoming a
domicile of this country. I cannot understand it. But if my
friend persists in making that suggestion, which I think is a
very setious allegation against an hon. Member of Government,
then it should be his duty when that Member returns, to
specifically put the question and ask her reply, whether this
was the real motive in bringing forward this particular Bill. 1
am unable to give any categorical answer; but I may say that
I find it extremely difficult to believe that an hon. Member of
Government should venture to bring forth such a Bill for no
other purpose except the paltry purpose of benefiting one or
two European dentists now in this country. It seems to me a
most extravagant allegation.

Shri Kamath : I did not say it is the only purpose, it may
be one of the purposes.

Mr. Speaker: But still, the suggestion is very uncharitable.

Dr. Ambedkar : On that point also I would like to point
out to him, in answer to a question that he asked, namely,
to state the present position, that all the States, who were
written to in order to find out how much time they would
find it necessary to prepare the Register, have replied that
they would require not less than one year. And the Bombay
Government which may be given the credit of having a more
efficient administrative machinery than others, insisted that
they should have two years. I think that in itself would suffice
to dismiss the suggestion made by my friend Mr. Kamath that
this Bill was intended to protect some Britishers in this country.

I do not think that there is any point which has been raised
to which I have not adverted in the course of my reply. The
Bill, as it is, is a very simple, non-controversial one. It has
arisen not because of the fault of the Central Government
but because of the other burdens carried on by the Provincial
Governments, they could not find the time to bring a particular
provision of the Act into operation. I do not know whether we
can do nothing else except to help the Provincial Governments
to give effect to this piece of legislation and bring the Dentists
Act into operation as early as possible.
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Mr. Speaker : The question is:

“That the Bill to amend the Dentists Act, 1948, be taken
into consideration.”

The motion was adopted.
Clause 2 was added to the Bill.

Clause 3 (Amendment of section 46 and section 49, Act
XVI of 1948)

Shri Kamath : I beg to move :

“In clause 3, in the proposed amendment to sub-section (3) of
section 46 and sub-section (1) of section 49 of the Dentists Act,

5 9

1948, for ‘three years’, substitute ‘two years and six months’.

The present clause has been inserted so as to enable State
Governments to complete their registers of dentists under
sections 46 and 49 of the Act. This is a retroactive piece of
legislation in as much as the words used in the clause are
“and shall be deemed always to have been substituted.” I for
one cannot see why for registering a few hundred dentists
such a long period is necessary. I do not know how many
dentists there are in all the States ...........

Dr. Ambedkar: This is a matter of opinion. My friend
Mr. Kamath with his abundant energy and administrative
experience no doubt thinks that six months would be more than
enough for completing the register. That as I just now told the
House, even a Government as efficient as the Government of
Bombay asked for two years. I personally myself think that in
view of the fact that the obligation of preparing the register
rests upon the Provincial Governments, it is desirable that
this House should follow what the Provincial Governments
think is feasible in this matter. As a matter of fact we have
curtailed the period to one year instead of the two years
asked for by the Bombay Government. We have stuck to one
year, which was the original proposal by the Government of
Madras. I do not think it is possible for us with safety to
curtail the period provided in this Bill.

Shri Kamath: I take it that the Hon. Minister has no
figures with him.
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Dr. Ambedkar : No figures.

Mr. Speaker: If the registers are incomplete, how can
he give the correct figures ?

Dr. Ambedkar : There is no register and who knows who
is a dentist and who not.

Mr. Speaker : The question is:

“In clause 3, in the proposed amendment to sub-section (3) of
section 46 and sub-section (1) of section 49 of the Dentists Act,

> 9

1948, for ‘three years’, substitute ‘two years and six months’.

The motion was negatived.

*Dr. Ambedkar : As my friend Mr. Sidhva, has said this
amendment affects an important principle which underlies the
provisions of this clause, namely that the registers should be
operative on the same date throughout India. This is not a
mere matter of academic interest....

Shri Sidhva: Is it laid down in the Act ?

Dr. Ambedkar: That is why we have said three or
two years throughout. Otherwise we would have prescribed
different dates for different States. It is necessary and desirable
to preserve the principle of uniformity. The House will see that
it affects eligibility for holding posts. It cannot be said that
a person 1is eligible for holding a post in a particular State
and not eligible in another State, simply because the State
has not been in a position to prepare the register. Therefore,
I think as it is desirable to preserve the principle I cannot
accept the amendment of Mr. Sidhva After all the difference
is only a matter of six months.

Shri Sidhva : I beg leave to withdraw my amendment.
The amendment was, by leave, withdrawn.

Mr. Speaker : The question is:
“That clause 3 stand part of the Bill.”

The motion was adopted.

* P. D. Vol. 4, Part II, 11th August 1950, pp. 863-64.
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Clause 3 was added to the Bill.
* Clause 4 (Amendment of the Schedule, Act XVI of 1948)

(Mr. DEPUTY SPEAKER in the Chair)

Shri Tyagi (Uttar Pradesh): My amendment reads as
follows :

In clause 4, for the proposed item (2A) of Part I of the
Schedule to the Dentists Act, 1948, substitute :

“(2A) Any other institution imparting education or giving
practical training in dentistry which the Central Government may

in consulation with the Central Council of Dentists, recognise

for this purpose and on such conditions as the Government may

deem fit to prescribe therefor.”

I wish to confess that Dr. Ambedkar is a hard nut to crack
......... I don’t want to make any aspersions on the institution. I
don’t know what its standard is, I have no personal knowledge
of it, and therefore I don’t want to damage the reputation of
the institution. But as an enquiry is going on, I think that
instead of committing the whole Parliament to recognising
that institution, it is better that the Government had reserved
the right in their own hands to decide....

Dr. Ambedkar: We are not affecting the institution in
any way. We are dealing with the degrees granted by that
institution in 1940—eight years ago.

Shri Tyagi: Dr. Ambedkar expects me to believe that
the degrees of an institution may be recognised without the
institution itself being recognised. The degrees of the Calcutta
University granted in such-and-such a year may be recognised
for purposes of the I.C.S. or I.LA.S., but that does not mean
that the Calcutta University is recognised! What an argument !
Here I am giving him more powers. What I am suggesting is
that he may even recognise that institution. I want Government
to have powers to recognise any institution ...........

Dr. Ambedkar : That powers exist in section 10(2).

* P. D., Vol. 5, Part II, 11th August 1950, pp. 864-65.



z:\ ambedkar\vol-15\vol15-03.indd MK SJ+YS 11-10-2013>YS>26-11-2013 180

180 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

* Mr. Deputy Speaker: May I know the reaction of
the Hon. Minister to this amendment ?

Dr. Ambedkar : This clause is a clause which really
gives effect to the suggestion made by the West Bengal
Government. Personally I myself feel, however much
sympathy I may have with my friend Mr. Bhargava, it
involves the question of the assessment of the qualification
of the dentist as distinguished from a person who makes a
denture. I thought he was rather eloquent on the man who
makes a denture. A person may make a denture without
being a dentist. We are talking of a dentist, which is a
very different profession.

Pandit Thakur Das Bhargava: But he has got a
degree of L.D.Sc.

Dr. Ambedkar : The point is this. When the Act was
passed, this institution was not deemed to be worthy of
recognition. Subsequently there has been a considerable
degree of agitation and the West Bengal Government
decided to examine the position as to whether any of the
persons qualified by tuition in this college were worthy of
recognition. They came to the conclusion that before 1940
the standard observed by this institution was something
which could be considered for the purpose of recognition.
But there again they said that although there was a
standard maintained it was also known that many boys
merely attended and filled in certain terms without learning
anything. Therefore, the two additional qualifications were
introduced that he should not only have obtained his
diploma before 1940 but in the course of being a student in
that college he should have filled in certain terms. It is to
make the qualification a real one, worth of recognition, that
these limitation were put in. I am personally prepared to
place myself in the hands of the West Bengal Government
who know the matter better, rather than substitute my
own judgment, however great sympathy I may feel with
the dentist themselves.

* P. D, Vol. 5, Part II, 11th August 1950, pp. 867-68.
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Mr. Deputy Speaker: Does the hon. Member want me
to put his amendment to the House ?

Pandit Thakur Das Bhargava : Yes, Sir, it may be put
to the House.

Mr. Deputy Speaker : Amendment moved :

*Dr. Ambedkar: I explained the position to you some
time ago. The provision in Section 10(2) says ‘where the
institution grants a qualification’—but we are dealing with
qualifications that have already been granted. The word there
is ‘grant’, but here it is different. Therefore, this has to be
dealt with by statute.

Mr. Deputy Speaker: I shall now put the amendment
to vote.

The question is:

“In clause 4, in the proposed item (2A) of Part I of the
Schedule to the Dentists Act, 1948 omit all the words occurring
after ‘March, 1940’.”

The motion of Pandit Bhargava was negatived.

Mr. Deputy Speaker: The question is:
“That clause 4 stand part of the Bill”.

The motion was adopted.

Clause 4 was added to the Bill.

Clauses 5 to 7 were added to the Bill.

Clause 1 was added to the Bill.

The Title and the Enacting Formula were added to the Bill.

Dr. Ambedkar : I beg to move :
“That the Bill be passed.”

Mr. Deputy Speaker : The question is:
“That the Bill be passed.”

The motion was adopted.

*P.D., Vol. 5, Part II, 11th August 1950, p. 871.
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(18)

RESOLUTION RE : MAKING OF LAWS BY
PARLIAMENT WITH RESPECT TO CERTAIN
MATTERS IN STATE LIST FOR ONE YEAR.

*Mr. Speaker: The point, as I have understood it,
seems to be—apart from the words ‘particularly’—that the
President has got the power to make adaptations only
with reference to the provisions of the Government of
India Act, 1935. Perhaps the Law Minister may like to
say something on this.

The Minister of Law (Dr. Ambedkar): The wording
of the article is that “the President may, for the purpose of
removing any difficulties, particularly etc.” “Particularly”
does not mean that he has not got the general power.

Mr. Speaker : As I have understood the point of order
of the hon. Member, apart from the words “any difficulties”
and “Particularly”, he seems to construct article 392 as
empowering the President to make adaptations only for
purposes of transition from the provisions of the Government
of India Act to the provisions of the Constitution. That is
substantially the point.

Dr. Ambedkar: That cannot be because it is a
wrong construction. The point raised by my hon. friend
is that under article 392 the only power which the
President possesses is confined to an adaptation of any
section of the Government of India Act, 1935, so as to
bring it in line with the provisions of the Constitution.
My submission is that that is not correct, because the
opening words in article 392 are quite general, namely.
“The President may, for the purpose of removing any
difficulties” and then “Particularly etc.” comes 1in.

*P.D., Vol. 5, Part II, 12th August 1950, pp. 935-38.
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Suppose you were to drop the words “particularly in relation
to the transition from the provision of the Government of India
Act, 1935, to the provisions of this Constitution” the wording
would, “The President may, for the purpose of removing any
difficulties, by order direct.... etc”.

Shri Meeran (Madras) : May I say something with regard
to this point ? If you remove the words “particularly in relation
to the transition from the provisions of the Government of
India Act, 1935” it would read “The President may, for the
purpose of removing any difficulties to the provisions of this
Constitution, by order direct....etc.” “Particularly” is something
like an instance and it is a smaller provision. The wider
provision is the giving of powers to remove any difficulties
to the provisions of this Constitution.

Mr. Speaker : I would just seek clarification on one or two
points which may dispose of the matter, without entering into
the niceties of interpretation. Am I right in my interpretation
that the Constituent Assembly of India (Legislative) was
functioning as a result of the Adaptation of the Government
of India Act ?

Dr. Amedkar: Yes, the Independence Act was an
amendment of the Government of India Act, 1935.
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(19)

*ADMINISTRATION OF EVACUEE PROPERTY
(AMENDMENT) BILL

The Minister of Law (Dr. Ambedkar) : At the outset
I would like to say that the point which has been raised,
namely, whether the Parliament can by law repeal a State
law in the concurrent field, seems to me to have been raised
at a very late stage. This Parliament has passed, I am sure,
very many laws which contain a provision whereby Parliament
has specifically repealed a State law in the concurrent field.
My friend Mr. Jain referred to one of them, which is the
last one which Parliament has passed, namely, the Merged
States Act (Act LIX of 1949). If my friends interested in this
subject were to refer to the provisions of this particular law,
they will find that there are very many laws which fall into
the concurrent field and which were enacted by the states
which have been repealed by this particular Act. Therefore, so
far as practice is concerned, I do not think there is anything
novel in the proposal introduced in this Bill. Of course, it
might be contended that this practice is not in keeping with
the provisions of the Constitution and that it has no warrant
in the Constitution. I think that this practice is perfectly in
consonance with the Constitution.

My hon. Friend Mr. Ananthasayanam Ayyangar has very
rightly referred to the proviso to sub-clause (2). The importance
of this proviso, in my judgment, lies in this, namely, that
it is possible and open to Parliament to make a law not
only amending, varying, or adding to any law made by the
State in the concurrent field, but it has also the power to
repeal that law. I think this is quite clear from the proviso.
So far as this proviso i1s concerned, the power is specific
that Parliament can repeal a law made by the State in the
concurrent field. But my hon. Friend Mr. Ananthasayanam

*P.D., Vol. 5, Part II, 21st November 1950, pp. 339-41.
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Ayyangar’s point was that this proviso is related only to sub-
clause (2). Now I think that if he will apply his mind to the
necessities mentioned in sub-clause (2) he will find why the
Constitution thought it enough to attach the proviso to sub
clause (2) and did not feel it necessary to extend it to sub-
clause (1). As my friends will see, sub-clause (2) of article 254
refers to a law, which—if my friends will allow me-I would
call as a ‘protected law’, that is to say, a law which 1s not
only passed by the State Legislature but a law which was
reserved for the consent of the President and to which the
President has given his consent. That is the law which is
referred to in sub-clause (2). Now, it was felt that it might be
argued that in the case of a law which, though passed by a
State Legislature relating to the concurrent field, nonetheless
was reserved for the consent of the President and to which
the President had given his consent—obviously on the advice
of the Central Government which represents the wishes
of Parliament—the Central Government may be deemed, 1
am putting the argument, to be ‘estopped’ from doing any
further thing by way of injuring that particular Act either
through amendment or otherwise. It was to eliminate this
kind of argument that once the law having been protected
the Central Government—to use the term in the Evidence
Act—was estopped, so to say, from taking any further action
that the proviso was introduced. It was felt not necessary to
extend this proviso to sub-clause (1) because the expression
‘to make a law’ is itself so wide that it could cover even the
repealing of a law.

What does ‘making of a law’ mean? The making of a law,
in ordinary terms, means: to enact an enactment where none
exists; or, where an enactment exists; to add to
it, to vary it, to amend it, or to repeal it. All
that is covered in the broad parase ‘making a law’ Therefore,
as making a law included making a law repealing an earlier
Act or creating another Act, it was felt that such a prevision
as contained in the proviso was unnecessary in respect of
sub-clause (1) of article 254. Therefore, article 254 carries
the general implication involved, in the phrase ‘making of
the law’ which includes repeal of the law. As sub-clause (2)
of article 254 was felt not to carry that implication,—because

12 NOON.
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of its protected character,—the proviso was added to
it. Therefore, my submission is that there is nothing
unconstitutional in Parliament making a law repealing a
law made by the State Legislature in the concurrent field.

With regard to the other point whether you can make
a general omnibus law repealing certain laws, it seems
to me that there again there is nothing improper in that.
What are we doing by having this omnibus law? What
we could have done was to have hundreds of Acts, each
one dealing with a specific law, saying that we repeal
this Act; another Act saying that we repeal that; and a
third Act saying that we repeal a third one. Instead of
doing this kind of thing, we did it in a collective manner.

Shri M.A. Ayyangar : You could have added a schedule
here.

Dr. Ambedkar : That also might have been done.
There are various ways of doing it. I do not deny that
some ways, 1In some cases, may be better than others,
but so far as the general principle involved in the Bill
is concerned, I do not think that there is anything
unconstitutional or contrary to the practice of the
Draftsman. My friends will see that I have, for instance,
introduced a Bill called the ‘Part B states Bill’ in the
present session, to which there is a schedule attached.
Every one of the Acts is mentioned there. The reason is,
as I will explain when the matter comes up, that certain
laws could not be applied without certain adaptation.
Therefore, a schedule had to be introduced that this law
shall become operative subject to this adaptation. There
are certain others such as Cooch-Behar where no such
schedule exists, because adaptation requirements are not
necessary. That might come up today or tomorrow. We,
therefore, have a general clause and I do not think that
there is anything unconstitutional or improper in the
sub-section which is contained in my hon. Friend’s Bill.
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*Mr. Speaker: As I said I was not present in the House
yestarday, but I have read the proceedings..... Does the Hon.
the Law Minister wish to say anything further? I do not think
it 1s necessary now.

Dr. Ambedkar : I have already made the position clear,
Sir.
Mr. Speaker : Then I will put the amendment to the House.

The question is:

“In clause 2 in sub-section (2) of the proposed section 58 of
the Administration of Evacuee Property Act, 1950, for the words
“corresponding: to this Act”, substitute the words, brackets and
figures “which corresponds to this Act and which is not repealed
by subsection (1)”.

The motion was adopted.

*P.D., Vol. 6, Part II, 21st November 1950, pp. 342.43.



z:\ ambedkar\vol-015\vol15-04.indd MK SJ+YS 7-9-2013>YS>27-11-2013 188

188 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

(20)

*QUALIFICATIONS FOR ELECTIONS TO
PARLIAMENT AND
LEGISLATURE OF STATES

Shri Sarwate (Madhya Bharat): Before you proceed
further with the amendments would you not like, Sir, to
call upon Dr. Ambedkar and enquire whether he would like

to make any statement on the suggestion which Prof. K.T.
Shah has made?

Mr. Speaker: I do not think it was necessary for me to
call upon him. If he had tried to catch my eye, certainly I
would have called him.

The Minister of Law (Dr. Ambedkar) : I do not want
my friend Prof. K.T. Shah to feel that I have not sufficient
respect for him by not speaking on his motion and if you will,
Sir, permit me at this stage I would like to say a few words.

Mr. Speaker, I must confess that when I got the text of the
Resolution moved by Prof. Shah I was considerably puzzled,
because I felt that in a Resolution of this sort there should
not merely be words indicating to Government that there
exists in the Constitution a certain article which permitted
them to legislate on it but should have also included in it
specific suggestions as to what the Government should do
in a legislation of this sort. As I said, I was considerably
puzzled and therefore it was very difficult for me to come
to any definite conclusion as to the attitude I should adopt
with regard to this Resolution. I now see that the object of
Prof. Shah in framing the Resolution in the terms in which
he has framed it was really deliberate. He wanted the House
to give him some idea as to what should be incorporated in
a legislation under sub-clause (¢) of the relevant article in
the Constitution. Well, I have no objection to a procedure of

*P.D., Vol. 6, Part II, 23rd November 1950, pp. 537-41.
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this sort but I should have thought that if Prof. Shah was
so keen as he appeared to be for a legislation of this sort,
he should not have had an empty mind without any kind of
a suggestion of his own. However, I suppose those who have
supported his resolution have correctly interpreted his mind
and taking into account the various speeches that have been
made in support of Prof. Shah’s Resolution, it appears that
many Members who are keen about adding some qualification
other than those mentioned in the Constitution have in their
mind some kind of an educational qualification. But none of
them has been very precise : none of them has given me any
idea as to what is the standard of education that they would
like to prescribe in order that the candidate may become
lawfully entitled to stand.

Now it seems to me that education can hardly be the
sole qualification for membership of this House. If I may use
the words of Buddha, he said that man requires two things.
One is Gyan and the other is Sheel. Gyan without Sheel is
very dangerous: it must be accompained by Sheel, by which
we mean character, moral courage, ability to be independent
of any kind of temptation, truthful to one’s ideals. I did not
find any reference to the second qualification in the speeches
I have heard from Members who have supported Prof. Shah,
But even though I myself am very keen to see that no Member
enters this August Assembly, who does not possess Sheel in
adequate degree, I find it extremely difficult to find any means
or methods to ensure that valuable qualification.

Coming to the question of education, I do not wish to be
understood that I regard ignorance to be a virtue: let that
be quite clear. I regard education to be a very necessary
qualification for possessing that degree of competence which
is very necessary for the performance of one’s duty. In this
House there are people who, although they are not educated,
are very competent to voice the grievances of the class whom
they represent. I am sure about it. A more educated person
would not be able to discharge that function, because he
does not know and does not have that experience. But my
friends who come from these classes and with whom I have
naturally very great sympathy do not realise that what is more
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necessary for bringing relief to the class of people whom
they represent is not merely making speeches in this House
but to suggest remedies for the removal of their grievances.
To make speeches and to ventilate grievances is a very easy
matter but to formulate remedies is a very difficult matter.
It requires education and therefore education even from
the standpoint of the backward classes, scheduled classes
or tribal areas is a very necessary ingredient. How can we
ensure it ? When I examined the suggestion that there ought
to be some kind of educational qualification, I found that a
proposition which is very good in theory or in its academic
aspect cannot be given effect to without producing other evils.
That is my difficulty. Where will you fix the standard? Will
you say that only B.As. should be qualified to be Members
of this House ? Supposing you do that, what is the result ?
Members probably might know that there are many people
who are educationally and intellectually far more competent
than any graduate, although they have never been inside any
college or university. There are any number of them. Are you
going to shut out these people who have privately educated
themselves, who are equally competent or better than B.As.
or M.As., merely because they have not been able to obtain
a certificate from a university ? I think that would be a very
unfortunate result.

Take another consequence. In this country education is
in the lowest grade. Not only that is so but for some reason
which all of us know, education has not been universally
spread among all the communities in this country. There
are communities which are highly educated and there are
communities where education is very, very low. Supposing
you make B.A. or even matriculation as a standard, are you
not making the membership of this House to be a monopoly
of the few ? I fear that will be the consequence, Supposing
you lower down your standard, say, for instance, to the fourth
standard, to the study of the three Rs. or to literacy in order
that no community may be excluded from the opportunity of
sending its members to this House. Is That qualification any
good? It is of no value at all.

Therefore, my submission is this, that it is a good thing.
I am not going to outcry the feeling that there ought to be
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some education in Members who come to represent their
various constituencies in this House. But I just cannot see
how you can give legal effect to it. Therefore, my suggestion
is that this is a matter which had better be left to the
people themselves, or to the political parties who will run
the Government. I have no doubt about it that if the political
parties, for their own particular purposes, do not attend to this
matter, people themselves in course of time will attend to it.
People are not going to allow persons who cannot discharge
their functions properly in this House to be continued and
returned for ever. They want results, They want their welfare
to be attended to, and I am sure about it that they will realise
that the only instrumentality through which they can achieve
this purpose is to send good men to this House. Therefore, 1
think the proper course is to leave the matter to the people.

Now, Sir, my friend Prof. K. T. Shah in a somewhat
desperate mood said that he knew the fate of this Resolution.
That was because not that his Resolution was bad on merits
but because he was the Mover of it. I like to assure my friend
Prof. K. T. Shah that I have no such personal prejudice against
him, and certainly I am not the man to reject a Resolution
moved by a person because I happened to disagree with
him or happened to dislike him. There are many people in
this House who have personal prejudices—probably personal
antagonisms—between themselves, but I am sure about it that
no Member is going to allow these prejudices to stand in the
way of doing the work which this House is always engaged
in doing. Therefore, I hope that he will not carry such views
in his heart when he finds me opposing his Resolution.

Sir, I do not think that any purpose would be served by
forming a Committee because, as I find, nothing workable
has emerged from the debate. If I had found that any
concrete suggestion had emerged from the debate which it
was possible to give effect to in terms of law, I certainly
would not have hesitated to accept that recommendation.
My friend Prof. K T. Shah said that he did not despair at
this stage of finding a formula which he might give legal
effect to. I was waiting to hear from him further some
concrete suggestion and the method by which he would give
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it a legal form, but he abruptly ended by saying that he did
not despair of it, without throwing any light as to how the
matter could be dealt with. Of course, this matter I know
will be agitated on the Motion which I hope I shall be able to
make during this session for the consideration of the People’s
Representation Bill, because it is there that this matter is being
specifically put before the House, namely, the qualifications
and disqualifications. And no matter what the desire of my
friend Dr. Panjabrao Deshmukh may be, nothing can take
away the liberty of the House to reagitate this question in the
form of an amendment when the Bill comes. For the moment,
I am afraid I cannot accept this Resolution.

Mr. Speaker: I was just placing before the House the
amendments.

Shri Klamath (Madhya Pradesh): Sir, as the question is
coming up before the House later in the Session, I beg leave
to withdraw my amendment.

The amendment was, by leave, withdrawn.

Mr. Speaker: Then there is an amendment moved by
Shri S. N. Mishra. The question 1is:

That before the word “qualifications” the words “minimum
educational” be inserted.

The motion was negatived.

Mr. Speaker: Then as regards the Resolution. The question
is:
“This House is do opinion that qualifications be laid down
for membership of Parliament and Legislatures of States in the

Union of India and that necessary steps be taken forthwith to
give effect to them before the next election.”

The motion was negatived.
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(21)
*COOCH-BEHAR (ASSIMILATION OF LAWS) BILL

The Minister of Law (Dr. Ambedkar) : I beg to move for
leave to introduce a Bill to assimilate certain laws in force in
Cooch-Behar to the laws in force in the rest of West Bengal.

Mr. Speaker : The question is:

“That leave be granted to introduce a Bill to assimilate
certain laws in force in Cooch-Behar to the laws in force in the
rest of West-Bengal.”

The motion was adopted.

Dr. Ambedkar : I introduce the Bill.

** The Minister of Law (Dr. Ambedkar) : I beg to move :

“That the Bill to assimilate certain laws in force in Cooch-

Behar to the laws in force in the rest of West Bengal, be taken

into consideration.”

This is a very simple and short Bill, but having regard to
the experience which we have had in the last whole week, I
hope that I will be fortunate enough to get this Bill through
before the House rises this evening.

Sir, the object of the Bill is to extend certain central laws
relating to matters lying in List I and II to Cooch-Behar. The
Bill proposes to give the Central Government power to appoint
a day by notification in the Gazette as to when these laws
will come into operation. There is only one exception to these
laws, and that is with regard to the Muslim shariat law. With
regard to that, power is given to the West Bengal Government
to appoint the day so that on the day appointed by it the
Muslim shariat law will come into operation. This Bill would
have been unnecessary had Cooch-Behar become a merged
State before 1949, because the House will remember that by

*P. D., Vol. 5, Part II, 4th August 1950, pp. 291-292.
**P. D., Vol. 6, Part II, 1st December 1950, p. 1147.



z:\ ambedkar\vol-015\vol15-04.indd MK SJ+YS 7-9-2013>YS>27-11-2013 194

194 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

Act LIX of 1949 which was passed, I believe, in the December
Session of the Assembly, the whole lot of Central laws were
made applicable to all merged States, but unfortunately at
that time Cooch-Behar had not become a merged State. The
order merging Cooch-Behar in West Bengal was issued by
the President some time in January 1950, with the result
that this Supplementary Bill, so to say, became necessary.
I do not think that there is any clause which requires any
further explanation.

The motion of Dr. Ambedkar was adopted.
Clauses 1 to 4, were added to the Bill.
The Title and the Enacting Formula were added to the Bill.
Dr. Ambedkar : Sir, I move:
“That the Bill be passed.”

Mr. Chairman : The question is:
“That the Bill be passed.”

The motion was adopted.
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(22)
* INDIAN TARIFF (FOURTH AMENDMENT) BILL

The Minister of Law (Dr. Ambedkar) : I am very much
surprised that a point like this should have been raised by
my hon. friend, Mr. Tyagi, who always in the House has said
that he represents the most ignorant class in this country. It
is a point which I think baffled many lawyers and I should
have thought it was worthwhile for my friend to have left
this matter in other hands. Now that the point is raised and
you have expressed your own opinion that a point like this is
important and must be decided, I propose to offer a few remarks
on the subject. While I was listening to Mr. Tyagi’s remarks, 1
thought he was confusing two different issues which must be
kept quite separate. One is whether Parliament can delegate
its authority. The second is whether Parliament should. The
two are, in my judgment, quite different questions. We must
apply very different considerations in coming to a conclusion
on either one of them.

I will take the first question whether Parliament can
delegate.

Shri J. R. Kapoor (Uttar Pradesh): That is the only
question.

Shri Tyagi: No.

Dr. Ambedkar: No. On that subject, so far as I am
concerned, I have not the least doubt that Parliament
can delegate its authority to other agencies subject to
one condition and that condition is this that Parliament
does not by such delegation completely divest itself of the
authority to resume back the powers which it has delegated.
A delegation for a purpose, a delegation for a time, and a
delegation which permits Parliament to resume back their

* P. D., Vol. 6, Part II, 4th December 1950, pp. 1171-76.
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authority is really no delegation at all, and therefore,
Parliament is quite competent to enact a measure which
conforms to this particular test. I think I cannot do better than
read from a judgment of the High Court of Australia which
deals with this matter. I will, of course, later on specifically
cite an authority on this very point raised by the Bill. The
case 1s Meakes Vs. Dignan, 46 Commonwealth Law Reports,
page 117. This is what Mr. Justice Evat says:
“The Statesmen and Lawyers concerned in the framing of the
Australian Constitution, when they treated of ‘legislative power’
in relation to the self-governing colonies, had in view an authority
which over a limited area or subject-matter, resembled that of
the British Parliament. Such authority always extended beyond
the issue by Parliament itself of binding commands. Parliament
could also authorise the issue of such commands by any person
or authority which it chose to select or create. “Legislative
power” connoted the power to deposit or delegate legislative
power because this was implied in the idea of parliamentary
sovereignty itself. It was of course always understood that the
power of the delegate or depository could be withdrawn by the
Parliament that had created it, and in this sense Parliament

> 9

had to preserve ‘ its own capacity intact’.

I can read many passages: but I do not wish to trouble
the House. In deciding the question whether Parliament can
lawfully delegate, the test to be applied is this: whether
Parliament has kept its capacity intact to withdraw the
authority which it has deposed in somebody else. Therefore,
the question that has to be considered so far as the first
question is concerned, whether Parliament can delegate, is
to examine the causes in order to find out whether the test
that has been laid down 1is fulfilled or not, whether there is
anything in this Bill which prevents Parliament from resuming
that authority. That is one point.

Now, on this very question I am glad to say that there
is a ruling of the Privy Council reported in House of Lords,
Appeal Cases, Volume 10, on page 282. The case is exactly
on a par with the present one. There, the legislature of one
of the Commonwealth countries passed a law permitting the
Governor, which of course means the Executive, to levy a
customs duty on certain articles which were not mentioned in
the schedule attached to the Customs Act, some new article
or similar article.
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Shri Sondhi (Punjab): Was it a fixed rate or a varying
one? That is the only point.

Mr. Speaker : Let him proceed.

Dr. Ambedkar : No, that is not the point. Here, by this
law, we are empowering the Executive to levy a customs
duty on an article,—I am not concerned with the amount or
its variability: an article which is not found in the schedule.
That is the position. Here, the case is exactly on all fours. The
Supreme Court of that country held that the law was wultra
vires because it was a delegation. The Privy Council reversed
the decision, and I shall read only one small passage from
the judgment of the Privy Council on page 291. This is what
the Privy Council said :

“ It is argued that the tax in question has been imposed by
the Governor and not by the legislature, who alone had the power

to impose it. But the duties levied under the Order in Council

are really levied by the authority of the Act under which the

Order is issued. The Legislature has not parted with its perfect

control over the Governor and has power at any moment to

withdraw or alternate the power which they have entrusted to
him. Under these circumstances, their Lordships are of opinion
that the judgment of the Supreme Court was wrong in declaring

section 133 of the Customs Regulation Act of 1879 to be beyond
the power of the legislature.”

Pandit Balkrishna Sharma : May I submit, Sir.....

Mr. Speaker: Let us hear him patiently. If there is
anything to say, I shall hear the hon. Member.

Dr. S. P. Mookerjee (West Bengal): Which country is that?

Dr. Ambedkar: Some colony in Australia. If my hon.
friend is anxious, I shall give it.

Shri Tyagi: It may be too small a country.

Dr. Ambedkar : The law is never small or big. Law is
law. It i1s New South Wales.

Thus, so far as the first question is concerned, whether
Parliament can delegate, my submission is this. So far as
this condition is observed, namely that Parliament has kept
within its hands the power to withdraw any such delegation,
there can be no legal objection.
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Before I proceed to the other point, I should like to say
that I cannot see how this House is competent to decide
that question. Surely, this is not a point of order’ A point of
order relates to rules of business. We are dealing here with
the competency of the House. Supposing, Sir, this House or
you decide that this was ultra vires, and notwithstanding
that, Parliament proceeded to make the law, and the matter
went to the Supreme Court, and the Supreme Court decided
that the Act was intra vires, what a difficult situation would
arise? Or supposing we proceed to deal with the point on the
belief that it was intra vires, the matter went to the Supreme
Court and the Supreme Court decided that it was ultra vires,
we would be creating a great difficulty for ourselves. What I
would like to say is this. All this attempt to raise questions
regarding competency is really an attempt to convert this
Parliament into a court. It is not a court. It is much better
that justiciable matters had better be left to the Supreme
Court to decide and we proceed on our understanding that
whatever we are doing is within the competence of Parliament.
Therefore, my submission is that this is not a point of order
at all and should not be treated as such.

Then, I come to the other question whether Parliament
should delegate. That is a matter which is entirely within
the competence of this House: entirely, I

3-00 PM.  11ake no reservation whatsoever. If in certain
circumstances Parliament thinks that it should not delegate,
well, Parliament should insist that it will not delegate, and
that the matter shall be dealt with by Parliament itself.
In certain circumstances, such as an emergency and so on,
when Parliament cannot meet, and when executive action
must be speedy, Parliament will, no doubt, consider it, and
it may be that circumstances are such that a certain amount
of delegation may be permitted. Therefore, this Bill has to
be considered from this point of view. The second question is
whether we should or we should not delegate. My friend Mr.
Tyagi referred to Campion and referred to the opinion given
by Mr. Campion on the question of taxation. I have no doubt
in my mind that that is the correct attitude which Parliament
should adopt in the matter of taxation. The power to tax is
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a very important power. It is really the one and only power
which Parliament possesses to control the Government and
to order the Government; and if Parliament were to give its
permanent power of raising revenue to the Executive, the
Executive would not care two hoots for Parliament. It is,
therefore, very desirable that Parliament should keep within
its own hands this power. The British Parliament keeps the
Executive under control, if I have understood it correctly, in
two ways. They have certain important Acts which are only
Annual Acts, for which they never have permanent Acts. For
instance the Army Act in England is an Annual Act. Every
year, the Executive has to come before Parliament in order
to get that Act renewed; and if they do not renew it, the
whole army will have to be disbanded, because there will be
no law governing it. The other measure by which the British
Parliament controls the Executive is by reserving for annual
levy, certain taxes, for instance, income-tax which forms a
very large part of the resources of the British Government,
and also of our Government. Therefore, there can be no
quarrel on the question that Parliament should be very
chary, very tardy, of handing over powers of taxation to the
executive. It is perfectly open to Mr. Tyagi to say that in
this matter delegation should not be made, or some other
view may be taken. But so far as competency is concerned, I
am afraid, he is out of court. After this matter was brought
to our notice, I also came to the conclusion that, probably,
from the point of view of financial propriety, from the point
of view of maintaining the supremacy of Parliament, it was
desirable to make some amendments in the clauses as they
stood in the original Bill. I do not know whether I have got
the thing with me now; but I am satisfied that there are two
new provisions in the new amendments. One is this that the
power to levy customs duty on articles not specified is only for
a short period, up to the Budget Session, not indefinitely, for
all times. Whenever the Budget Session comes, any customs
duty levied by the Executive under this Bill will automatically
lapse, and the matter will then be dealt with by Parliament,
as Parliament deals with any other financial measure. 1
should have thought that that was a great improvement in
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the Bill as it stands, and Parliament should not have any
quarrel about proposing a legislation of this sort.

*Pandit Thakur Das Bhargava: .......... After all this we
must revert to our own Constitution to decide the point. As far
as our Constitution is concerned this House is not competent
to delegate any such authority to the Ministers.

Dr. Ambedkar : There is no bar; we have plenary powers.
Shri Santhanam : Will the hon. Member read article 2867

Mr. Speaker: Matters would be shortened if the hon.
Member is allowed to proceed with his argument in his own
way. Let us hear him first.

Pandit Thakur Das Bhargava: At this moment we
need not be wedded to any theory. I am not wedded to any
theory. I only place these facts for your consideration, so that
you may consider them before coming to a final decision.....

* P.D., Vol. 6, Part II, 4th December 1950, p. 1178.
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(23)

SOCIETIES REGISTRATION
(AMENDMENT) BILL

*Shri Sidhva (Madhya Pradesh): My Bill refers to
amendment of the Societies Registration Act, 1860. This is a
very simple Bill.

The Minister of Law (Dr. Ambedkar) : May I, with your
permission, make a statement on the Bill, so that my friend
Mr. Sidhva may be in a position to determine the course that

he should follow?

Last time when the Bill was before the House I promised
that I would enquire from the various States as to what
they thought about Mr. Sidhva’s measure and that I would
communicate to Mr. Sidhva as well as to the House the replies
received from the various States. Now the position is this.

So far as Part A States are concerned, they are desirous
that the improvement suggested by Mr. Sidhva should be
made, but they have made this reservation that they would
like to initiate legislation themselves. The Government of
India, on a further consideration, do not think that, in view
of the wishes expressed by the Governments of the Part A
States, they should themselves undertake all-India legislation.
They do not think that this is a matter of such character as
to require common uniform legislation throughout India. They
are prepared to, leave the matter to the different States. So
far as Governments are concerned, Part A States must be
excluded from this Bill.

In regard to Part B States, they have no such law and
consequently the Government of India did not consult them.
The standing rule which the Government of India observe in
the matter of initiating legislation falling within the Concurrent
List is of a very longstanding character, namely, that they
shall not undertake legislation without the consent

* P. D., Vol. 7, Part II, 12th December 1950, pp. 1560-65.
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of those States. Therefore, what remains for us to operate
upon is States in Part C. Therefore, if Mr. Sidhva wishes to
proceed with this Bill he must agree to confine this particular
measure to Part C States. That is one limitation which I am
afraid we shall have to insist upon.

Then, the other thing that I find is this, that Mr. Sidhva’s
Bill will require considerable amendment—almost every
clause of the Bill requires amendment. As I said last time, I
am myself in favour of the legislation and I do not wish to
obstruct it in any way. In fact, I have here before me drafted
such amendments as I think are necessary to make in this
Bill. T am quite prepared to pass on those amendments to
Mr. Sidhva so that he may himself move them and take the
credit for initiating this legislation.

Therefore, my suggestion to Mr. Sidhva was this that he
might move for the postponement of the consideration of the
Bill to the next session, have these amendments from me, give
notice of the amendments himself, and, next time when the
Bill comes up, move them. And I promise that I shall accept
the amendments that I myself am suggesting, if that course
is agreeable to him.

Shri Tyagi (Uttar Pradesh) : It is not a very great promise.

Dr. Ambedkar : As I said, I am committing myself to the
acceptance of these amendments, so that the Bill may not
have the defects which we certainly find it is full of now. It
is for Mr. Sidhva to decide what course he would follow. I
thought I might help him by this statement.

Shri Sidhva : I was glad to hear the statement of my Hon.
friend the Law Minister. What I was suggesting was that my
Bill was a very simple Bill, namely, an addition to Section
4 of the Societies Registration Act. As the Law Minister has
rightly stated, the Part A States have sent their opinions
favouring the adoption of my Bill, but they said that they
would themselves like to initiate in making the legislation.
..... I hope that Dr. Ambedkar would be good enough to
accept my suggestion. We do not want to wait any longer to
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see that the fraudulent procedure that is being practised by
various societies is continued. Now that the Hon. Law Minister
has accepted the provisions of the Bill, there is no difficulty.
The question is only of time and I hope the Law Minister
will accept my suggestion.

I therefore beg to move :

“That the Bill further to amend the Societies Registration
Act, 1860, be taken into consideration.”

Dr. Ambedkar: I am sorry. I think my hon. friend
Mr. Sidhva has misunderstood me. He is probably under the
impression that while accepting his Bill as it stands, I am
seeking to amend some other provisions of the original Act.
That is not so. I am amending his amendments because I find
it impossible to accept the Bill as drafted by him without the
amendments that I am suggesting. Therefore, as I said, I have
not the least objection for the Bill going through provided
the amendments I am suggesting are made in the Bill of
Mr. Sidhva. Here are the amendments I am prepared to hand
over the papers to Mr. Sidhva, but of course, there has been no
notice of these amendments and I do not know what view the
House will take, but as I said, he can take the amendments,
give notice of them and have the matter discussed.

Mr. Speaker: I was just thinking as to whether—I am
not clear yet—whether we could get a priority in respect of
this Bill on the assumption that the consideration motion is
moved and then have the further consideration postponed.

Dr. Ambedkar : That may be done.

Mr. Speaker : Perhaps he will be coming in ballot. The
only difficulty is that he loses the priority.

Dr. Ambedkar: If I may say so, the Bill is very small
and I am speaking without the authority from Government,
but I do not think it would be difficult for me to persuade
Government to give, for instance, whole day to Mr. Sidhva
from one of the Government days in the next Budget Session.

Mr. Speaker: There is another alternative to it also;
supposing instead of taking it now, we postpone the
consideration of this Bill say, at five minutes to five, and we
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may then take up the Bill and leave it as part-heard, so that
it may take care of itself.

An Hon. Member: Dr. Ambedkar will accommodate
Mr. Sidhva on a Government day.

Dr. Ambedkar : I can arrange that.
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(24)
** REPRESENTATION OF THE PEOPLE
(AMENDMENT) BILL

*The Minister of Law (Dr. Ambedkar) : I beg to move
for leave to introduce a Bill to amend the Representation of
the People Act, 1950.

Mr. Speaker : The question is:

“That leave be granted to introduce a Bill to amend the
Representation of the People Act, 1950. ”

The motion was adopted.

* The Minister of Law (Dr. Ambedkar) : I beg to move :

“That the Bill to amend the Representation of the People
Act, 1950, be taken into consideration.”

This bill has two objectives. One is to provide for the
representation of Part C States in the Council of States. The
second is to enact the provisions made by the Representation
of the People (Amendment) Ordinance, 1950. I propose, first
to deal with the first objective of the Bill, namely, to provide
for the representation of Part C States, hon. Members will
remember that under article 80, clause (5) this matter is left
to be dealt with and determined by Parliament by law. There
is no provision in the Constitution itself as to how Part C
States should be represented in the Upper Chamber. As I
said the matter is left to the discretion of Parliament to deal
with it by such law as Parliament may deem fit. It is because
of this obligation which has been cast upon Parliament that
the present Bill has been brought forth. In dealing with this
particular matter, it is obvious that three questions have to
be dealt with. The first is the nature of the electorate. What

* P. D., Vol. 6, Part II, 20th November 1950, p. 267.
** P. D., Vol. 7, Part II, 12th December 1950, pp. 1678-83.
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is to be the electorate which is to represent or elect the
representatives of Part C States in the Upper Chamber at the
Centre? The second is the distribution of the seats which have
been assigned to Part C States by the Fourth Schedule of the
Constitution. And thirdly we have to consider the method of
representation, whether they should be elected, by election,
by nomination or by some other method.

Now, the first question, namely the question of the
electorate is dealt with in clause 9 of the Bill and it is to that
clause that I propose first to draw the attention of the House.
In considering this question, the question of the electorate,
the House will remember that the Constitution has laid
down the general principle for the composition of the Upper
Chamber. That principle will be found in article 80, clause (4).
That clause says though it is confined to the representation
of Part A and Part B States, that the representation to the
Upper Chamber shall be by indirect election by Members of
the Legislatures in Part A and Part B States, That being so,
in devising a method for securing representation to Part C
States in the Upper Chamber, it is necessary and obligatory
to follow that principle namely, that the representation shall
be by the indirect method. Now, in following this method,
there is one difficulty that stands up at the outset.

So far as Part A and Part B States are concerned, the
electorate already exists, namely, the Assemblies in the
various Part A and Part B States. With regard
to Part C States, there are no such Assemblies

12 Noon.

in existence and one does not know when Parliament will
undertake any kind of Legislation to provide a more popular
method of administering Part C States. Consequently, we
must proceed upon the hypothesis that no Legislative bodies
exist in Part C States, nor are they likely to come into being
by the time the elections take place. The question, therefore,
is what should be the nature of the electorate. Obviously,
the only other method that comes to one’s mind is to resort
to the existing local bodies in all Part C States, such as
municipal committees, town committees, village panchayats
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and so on and so forth, and to permit members of these local
bodies to be registered as voters. It was, however, found that
probably this method of election may not provide a sufficiently
large constituency. We have no idea as to how many municipal
committees, town committees and village panchayats may be
existing in various Part C States. It may be that in some
Part C States there may be a plethora of them, and it may
be that in some other Part C States there may be a great
paucity of them. Consequently, in order to create a solid
electorate, it is felt that in addition to the membership of
these local bodies, it would be desirable if the franchise was
extended to persons who have undergone some University
examination. Therefore, in addition to membership to the
local bodies, it is proposed, in this bill that matriculates or
persons holding other equivalent qualifications may also be
permitted to be registered as voters, provided they have the
necessary qualification on the qualifying date, and have put
in the necessary period of residence during the qualifying
period. That is the general provision contained in clause 9
which seeks to introduce after section 25 of the original Act,
new sections 25A, 25B, 25C and 25D. This is the nature of
the electorate that this Bill proposes to bring into existence
for the purpose of electing representatives to Part C States
in the Upper Chamber.

I will take up the other two questions which I said,
necessarily require consideration. The second question is
nomination versus election. This mater is dealt with in clause 4
of the Bill. In this connection, it is felt that so far as the two
States of Manipur and Tripura are concerned, election will
not be possible, for the simple reason that so far as these two
States are concerned, there are hardly any local authorities
existing there. Therefore, the basis of the general proposal
which is introduced by clause 9 does not exist at all so far
as these two States are concerned. Tripura is really a tribal
area. Manipur is a very backward area. There are hardly any
of these local bodies and organisations. The educational status
of these two States is also very backward. Consequently, it
is not hoped that even if the educational qualification was
introduced, it would be possible to obtain a sufficiently large
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electorate to permit of elections being introduced in the
representation of these two States. Consequently it is felt
that the only course left is to secure the representation of
these two States by nomination by the President and it is
proposed that their nomination should alternate at the end of
a two year period—once a representative of Manipur would
be nominated by the President for the first two years and in
the second two year period a representative of Tripura would
be nominated. In the rest of Part C States the representation
would be by election.

A further question, as I said, arises, namely the distribution
of the seats. The House will remember or it can see by
reference to Schedule IV that that Schedule in three cases has
given one seat to two States. Those three cases are Manipur
and Tripura, Himachal Pradesh and Bilaspur, which together
have one seat and Ajmer and Coorg have together one seat.

There are two methods for regulating the representation
of these states which have one seat jointly between them.
One is to treat them as one constituency and the other is
to treat them as two different constituencies and give them
alternate representation. The case of Manipur and Tripura
has already been disposed of, because the question of election
does not arise there. That is a case which is governed by
nomination. With regard to Ajmer and Coorg it is proposed
that they should be represented by election separately in
rotation—once the seat should be filled by election in Ajmer
and the second time it should be filled by representation
from Coorg. With regard to Himachal Pradesh and Bilaspur
it is proposed that the two States should be treated as one
constituency and they should in a joint election elect one
representative.

The House will no doubt say that we have given one
treatment to Ajmer and Coorg and a different treatment to
Himachal Pradesh and Bilaspur. The argument is apparently
correct. But I do not see how it is possible to treat these two
series of States on a common footing. It will be realised that
Ajmer and Coorg are not territorially contiguous. It will also
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be realised that their cultural outlook, their mode and manner
of life, their economic problems are altogether different and
distinct. It can hardly be said that a representative of Ajmer
could very well represent the problems and difficulties of the
people of Coorg or vice versa. But with regad to Himachal
Pradesh and Bilaspur the two are conguous: in fact it is
only by some accident, which I am unable for the moment to
understand or to explain, that the States Ministry decided to
keep the two in two distinct watertight compartments. I should
have thought that the two could have been amalgamated into
one. I have no doubt that that will happen : perhaps it may
happen long before the election takes place. Therefore I do not
see any justification why the principle of divisive constituency,
which has been adopted in the case of Ajmer and Coorg for
the circumstances which I have mentioned, must necessarily
logically and as a matter of categorical imperative apply to
Himachal Pradesh and Bilaspur.

Therefore, what is proposed is that Manipur and Tripura
would have separate electorates but their representation would
be regulated by nomination by the President for a period of
two years in rotation. With regard to Himachal Pradesh and
Bilaspur they would form one constituency and in a joint
election elect one representative. With regard to Ajmer and
Coorg the provision is that for a period of two years Ajmer
will enjoy the seat reserved for two and subsequently Coorg
will enjoy the seat which is reserved for both.

Those are the provisions, which we have made in the Bill
with regard to the representation of Part C States. As I said
at the outset, this Bill had a double objective. One was to
make provision for the representation of Part C States in the
Upper Chamber. The second objective was to give the effect
of law to the provisions contained in the Ordinance.

I will briefly explain to the House why it became necessary
for Government to issue this Ordinance. As the House will
remember, at one time Government felt that elections could
be held in the months of April and May and they were very
keen about it and wanted to do everything possible to give
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effect to that intention. On the examination of the
circumstances, as I then said, it was found that in certain
areas electoral rolls were not ready and in certain areas
constituencies had not been delimited. If we had allowed the
original provisions contained in the People’s Representation
Act 1950 what would have been the position? The position
would have been this. Under the Original Act the Election
Commissioner is bound to publish preliminary electoral rolls—I
am using the words “ preliminary electoral rolls ” constituency-
wise. That was the first step in the process of election. After
that was done two or three processes had to be undergone.
One was the inviting of claims and objections, the second was
to have the claims and representations dealt with by some
authority judicial or otherwise and to have them disposed of:
and thirdly, to enter all the corrections consequent upon the
decision of the revising authority into the electoral rolls and
then to publish them finally.

Speaking for the moment and taking into consideration
the time that would have been necessary to go through
these processes, the position would have been this. After the
constituencies were delimited, certainly three weeks or one
month ought to be given to the electors to make their claims
and objections. You could not fairly give less than that time.
Thereafter, at least two months would be necessary for the
revising authority, I am giving a very conservative estimate,
two months would be necessary for the revising authority to
dispose of claims and objections. That means three months.
Add one more month for revising the electoral rolls in the
light of the decision of the revising authority. That means
four months. Assuming that the preliminary electoral rolls
were prepared by the end of this month, which I don’t think
is a very sanguine hope—but supposing that was so—it is
quite obvious that following the principles embodied in the
original People’s Representation Act, the final electoral rolls
could not have been published even by the end of April
or May. That meant that if we had followed literally the
provisions contained in the original Act, the elections could
not have taken place in the month of April and May. As
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Government were very keen in having the elections in April
and May, Government felt that that would have been possible
only if the process was reversed. If claims and objections
were invited on the basis of electoral rolls prepared for units
or for areas, and they were disposed of, and after they were
disposed of electoral rolls on the basis of constituencies were
made, perhaps the time that would be utilised after the
constituency-wise electoral rolls were prepared could be used
in the beginning so that the process of claims and objections
and revisions could be got rid of and possibly the elections
could have taken place in the month of April and May. It
was from this point of view that Government felt that the
process might be reversed, that is to say, claims and objections
might be invited on the basis of preliminary electoral rolls
not prepared on the basis of constituencies but on the basis
of area.

That is what the Ordinance did. Now, it might be asked
that since the date of the election has been postponed, is
it desirable to give effect to the Ordinance? The answer to
that is simple: a large part of the work which is required to
be done by the Election Commissioner in the matter of the
preparation of the rolls has already been done, and if the
Ordinance does not become law, all that work will have to
be thrown overboard and the Election Commissioner would
have to begin his work de novo. (An Hon. Member: Reverse
gear). Reverse gear, as my friend says. I don’t think the
House will desire that such a thing should happen. I am not
merely considering the question of time but also the question
of money which Government has spent over the work that
has already been done. We have taken care in the Bill that
the provisions of the Ordinance would apply only for the first
elections so that in the subsequent elections the provisions
of principal Act will govern the conduct of elections and the
preparation of the electoral rolls. That is why we are seeking
the permission of the House to give effect to this Ordinance.

The other provisions in the Bill are purely consequential—
changing of qualifying date and qualifying period, and so on
and so on. I don’t think I need detain the House over them.
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The House will be able to see for itself what those
amendments are.
Mr. Speaker : Motion moved :
“That the Bill to amend the Representation of the People

Act, 1950, be taken into consideration. ”
*Shri Sarwate (Madhya Bharat): I may in this
connection refer to article 240 of the Constitution which

says that “ as soon as possible....”

Dr. Ambedkar : Where is “ as soon as possible ” ?

Shri Sarwate: It was meant when the article was
framed.

** Shri Kamath : So far as the present Bill is concerned
and so far as the Member for Manipur and Tripura in the
Council of States is concerned, this Bill is silent on the
point whether the President will nominate a Member who
has got experience of these matters or has got a special
knowledge of these matters. I would like Dr. Ambedkar to
throw some light on this, but my impression is that the
nominated Member will be in addition to the 12 which are
referred to in clause (1) (a) of article 80 of the Constitution.

Dr. Ambedkar : He would be out of the 238.

Shri Kamath : I am glad that Dr. Ambedkar has given
us the correct interpretation of this article. Therefore it is 13.
Mr. Tyagi tells me that it is a bad number; I do not know
whether it is really bad.

* Mr. Speaker : I was referring to all the Members, from
Part A, Part B and Part C States, because all are interested
in a proper democratic set-up. I mentioned particularly those
from Part C States because it is only those that are most
affected by this Bill. That is why I suggested that they should

* P. D., Vol. 7, Part II, 13th December 1950, p. 1711.
** Thid., p. 1716.
***[bid., 14th December 1950, p. 1779-80.
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be given a fuller chance. That was the point But all should
meet. So, if that is acceptable I think I may put off this
matter and go to the next item of business. Is that agreeable?

The Minister of Law (Dr. Ambedkar) : I am prepared
to accept that suggestion.

Shri J.R. Kapoor : May I complete what I wanted to
say?

Mr. Speaker : Order, order. He will now have ample
opportunity of talking, and more fully, in the informal
conference. The Hon. the Law Minister will hear him more
fully than what he can do now. So we might adjourn this
matter. But when shall we take it up? It is an important
matter.

An hon. Member : Day after tomorrow.

Mr. Speaker: The Hon. the Law Minister might say
when we shall take it up. Hon. Members will see that we
intend to finish the session by the 20th.

An hon. Member : By the 21st.

Mr. Speaker : Well, the 21st. But unless you have the
break from the 20th. it wont’t be possible.

Shri Sondhi (Punjab) : 21st is a standby.
Mr. Speaker: Yes.

Dr. Ambedkar : I suggest Saturday either morning or
evening—after the House rises or before it meets.

Mr. Speaker: I am not talking of the time for the
conference. They can meet at any time. I was asking as
to when we are to take up this business again.

Dr. Ambedkar : On Monday.

Mr. Speaker : I have no objection. Then let us put it
off to Monday the 18th by which time we expect something
agreed will come up. I am really sorry for interrupting
Mr. Kapoor’s speech, but then the House will be thankful
to him for having agreed to stop his speech.
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REPRESENTATION OF THE PEOPLE (NO. 2)
BILL

* The Minister of Law (Dr. Ambedkar): I beg to
move for leave to introduce a Bill to provide or the conduct
of eections to the Houses of Parliament and to the House or
Houses of the Legislature of each State, the qualifications
and disqualifications and disqualifications for membership
of those Houses, the corrupt and ilegal practices and other
offences at or in connection with such elections and the
decision of doubts and disputes arising out of or in connection
with such elections.

Mr. Speaker : The question is:

“ That leave be granted to introduce a Bill to provide for
the conduct of elections to the Houses of Parliament and to
the House or Houses of the Legislature of each State, the
qualifications and disqualifications for membership of those
Houses, the correct and illegal practices and other offences at
or in connection with such elections and the decision of doubts
and disputes arising out of or in connection with such election.”

The motion was adopted.
Dr. Ambedkar : I introduce the Bill.

REPRESENTATION OF THE PEOPLE
(AMENDMENT) BILL——contd.

**Mr. Deputy Speaker: Shall I take the Employers’
Liability Bill or People’s Representation Bill.

The Prime Minister and Minister of External Affairs
(Shri Jawaharlal Nehru) : People’s Representation Bill is
a part-heard Bill. We will take that now.

The Minister of Law (Dr. Ambedkar) : Sir, you will
remember that while the debate on the motion for the
consideration of the Bill was going on last time the hon. the
Speaker was pleased to make a suggestion that the debate
might be adjourned in order to give opportunity to me and

* P. D., Vol. 7, Part II, 18th December 1950, pp. 1834-35.
** P. D., Vol. 7, Part II, 21st December 1950, pp. 2209-10
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the Members interested in Part C States to meet together
and to evolve some kind of a scheme over which there might
be agreement between myself and the representatives of the
Part C States.

[MR. SPEAKER in the Chair]

I accepted the suggestion and thereafter had one or two
meetings with Members of the Part C States as well as other
Members of the House who felt a certain amount of interest
in this Bill. As you will recall, Sir, when the debate was going
on, it was found that there were three points of difference
between myself and the Members who spoke for Part C States.
The three points were:

1. Indirect system of election;
2. Nomination of Manipur and Tripura; and
3. Representation by rotation.

I am happy to state that it has become possible by exchange
of views to arrive at a formula whereby it has become possible
for me to eliminate from the Bill the provisions relating to
the indirect system of election from the municipalities, local
boards, village panchayats etc. It has also been possible for
me to eliminate the provision regarding the representation
of Manipur and Tripura through nomination. It is only with
regard to the third point viz., representation by rotation that
it has not been possible to find a way out and it will therefore
be a part of the original Bill. Now in accordance with this
agreement, I have given notice of certain amendments which
are already in the hands of Members. It will be seen that in
place of the indirect system of election. I now propose to ask
the House to agree to assist in creating an electoral college
by exercise of adult suffrage and allow these electoral colleges
to help the representatives which have been allotted to them
by schedule 4 of the Constitution. This system of creating an
electoral college for the purpose of sending representatives to
the Upper Chamber by election is also proposed to be extended
to Manipur and Tripura.

With regard to the other part of the Bill viz., that part
which deals with the enactment of the Ordinance it will of
course remain and so far as the debate that took place the
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other day on the provisions of the Bill is concerned, I did not
find that the House was in any way opposed to that part of
the Bill. Therefore, having regard to this position, I do not
think there is any necessity for Mr. Kamath to insist upon
his amendment to send the Bill to a Select Committee. It
is now clear that the time and the date that he had fixed
in his amendment has already passed and consequently the
ground under his amendment has already been covered but
apart from that if I had been called upon to speak on that
day on his amendment, I would no doubt have said that it
was not possible for me to accept the amendment in view
of the fact that the provisions of the Bill relating to the
Ordinance were so peremptory that without delay they had
to have their legal form which the Constitution requires us
to give. I therefore plead that the Bill may be taken into
consideration without referring it to a Select Committee
and that the amendments which I have proposed in the
Supplementary List No. 6 to the Revised Consolidated List
may be taken into consideration.

Mr. Speaker : I put the motion to the House. I believe
after a long discussion, it is not now necessary to go on
with further discussion of this Bill. I shall put it clause
by clause and instead of having a general discussion hon.
Members will get an opportunity of having their say when
the clauses come before the House. Let us now specifically
go to the very clauses to which Members may have any
objection.

*Mr. Speaker: As there are proposed changes in the
various clauses, hon. Members will be keeping a watch so
that I may not pass over any amendment.

Clause 2.—(Amendment of the long title)
Amendment made:

For clause 2, substitute the following:

“ 2. Amendment of the long title, Act XLIII of 1950.— In the long
title of the Representation of the People Act, 1950 (hereinafter referred

* P. D., Vol. 7, Part II, 21st December 1950, p. 2212.
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to as the said Act), after the words ‘the preparation of electoral
rolls’ the words and letter ‘the manner of filling seats in the
Council of states to be filled by representatives of Part C States’
shall be inserted.”

—I[Dr. Ambedkar.]

Dr. Ambedkar : It is merely to bring the Preamble in
line with the purpose of the present Bill.

Mr. Speaker : The question is:
“That clause 2, as amended, stand part of the Bill.”

The motion Was adopted. Clause 2, as amended, was
added to the Bill.

Clause 3.—(Amendment of Section 2)
Amendment made:

In clause 3, for the proposed new clause (cc) of section
2 of the Representation of the People Act, 1950, substitute
the following:
“ (cc)  Council of States constituency ’ means a constituency
provided by order made under section 27C for the purpose of

election of members to the electoral college for any Part C State
or group of such States referred to in section 27A.”

—[Dr. Ambedkar,]

Dr. Ambedkar : Sir, this is merely to bring it in line
with the new scheme of having elections through electoral
colleges.

Mr. Speaker: The Bill is introduced as a whole and
therefore every clause is before the House. If any hon. Member
is keen to move any amendment to this clause, I think the
Chair is bound to put the clause before the House.

Shri M. A. Ayyangar : Unless the mover withdraws.

Mr. Speaker: He cannot withdraw in that manner
after once having placed the whole Bill before the House.
The clause has to be negatived by the House. But then I
was following this informal procedure, simply for shortening
the discussion. That is all I take it that Mr. Kamath is not
moving his amendment.
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Shri Kamath : That is correct, Sir.

Mr. Speaker : That means that none of the amendments is going
to be moved. The question is:

“That clause 4 stand part of the Bill.”
The motion was negatived.
Mr. Speaker : The question is:

“That clauses 5 and 6 stand part of the Bill.”
The motion was negatived.

Clauses 7 and 8 were added to the Bill.
Mr. Speaker : The question is :
“That clause 9 stand part of the Bill.”
The motion was negatived.
Clause 10 was added to the Bill.
New clauses 10A and 10B.
* Dr. Ambedkar : Sir, I move:

After clause 10, insert the following new clauses:

“10A. Amendment of section 27, Act XLIII of 1950.—In sub-
section (4) of section 27 of the said Act, after the figure ‘ 23’ the
brackets and words ‘(excluding the Proviso)’ shall be inserted.

10B. Insertion of new Part IV-A in Act XILII of 1950.—After
Part IV of the said Act, the following Part shall be inserted
namely:

PART IV-A

Manner of filling seats in the Council of States to be filled
by representatives of Part C States.

27A. Constitution of electoral colleges for the filling of Seats
in the Council of States allotted to Part C States.—(1) For the
purpose of filling any seat or seats in the Council of States
allotted to any Part C State or group of such States in the Fourth
Schedule to the Constitution there shall be an electoral college
for each such State or group of States:

Provided that for the purpose of filling the seat allotted to
the States of Ajmer and Coorg there shall be an electoral college
only for the State of Ajmer:

Provided further that for the purpose of filling the seat
allotted to the States of Tripura and Manipur there shall be an
electoral college for each of the said States.

* P. D., Vol. 7, Part II, 21st December 1950, pp. 2215-20.
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(2) The electoral college for each State or group of States specified
in the first column of the Fifth Schedule shall consist of the number
of members specified in the second column thereof opposite to that
State or group of States to be chosen by direct election.

(3) The electoral college first constituted under this Act for any
State or group of State; shall be reconstituted by a fresh election
every time when there is a general election held in that State or
group of States for the purpose of election of members to the House
of the People, and on every such reconstitution the electoral college,
for that State or group of States functioining immediately before
such reconstitution shall be deemed to be dissolved and the electoral
college so reconstituted shall be the electoral college for such State
or group of States, as the case may be for the purposes of this Act.

(4) Any casual vacancy in the seat of a member of an electoral
college shall be filled by election held in the constituency concerned
in the manner in which the election of that member to such seat
was held.

27B.—Council of States constituencies.—For the purpose of
election of members to the electoral college for any State or group
of States there shall be the constituencies provided by order under
section 27C and no other constituencies.

27C. Delimitation of Council of States Constituencies.—As soon
as may be after the commencement of this Act, the President shall
by order determine—

(a) the constituencies into which each State or group of States
specified in the first column of the Fifth Schedule shall be
divided for the purpose of election of member to the electoral
college for such State or group of States;

(b) the extent of each constituency; and
(¢) the number of seats allotted to each constituency.

27D. Power to alter or amend orders.—The President may, from
time to time, after consulting the Election Commission, by order,
alter or amend any order made by him under section 27C.

27E. Procedure as to orders delimiting constituencies.—(1) The
Election Commission shall,—

(a) in consultation with the Advisory Committee set up under
subsection (1) of section 13 in respect of each Part C State specified
in the first column of the Fifth Schedule, other than Bilaspur and
Himachal Pradesh, formulate proposals as to the delimitation of
constituencies in that state under section 27C, and

(b) in consulation with the Advisory Committee set up under
the said sub-section in respect of Himachal Pradesh, formulate
proposals as to the delimitation of constituencies in the states of
Bilaspur and Himachal Pradesh under section 27C,
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and submit the proposals to the President for making the
order under the said section 27C.

(2) Every order made under section 27C shall be laid before
Parliament as soon as may be after it is made and shall be subject
to such modifications as Parliament may make on a motion made
within twenty days from the date on which the order is so laid.

27F. Electoral rolls for Council of States constituencies.—(1) For
the purpose of election of members to the electoral college for any
State or group of States there shall be an electoral roll for every
Council of States constituency in that State or group of States.

(2) So much of the roll or rolls for any Parliamentary
constituency or constituencies for the time being in force under
Part III as relate to the areas comprised within a Council of
States constituency shall be deemed to be the electoral roll for
that Council of States constituency.

27G. Termination of membership of electoral college for certain
disqualifications.—If a person who is a member of an electoral
college becomes subject to any disqualification for membership of
Parliament under the provisions of any law relating to corrupt
and illegal practices and other offences in connection with election
to Parliament he shall thereupon cease to be such member of
electoral college.

Manner of States allotted to Part C States.—Save as otherwise
provided in section 27-1 the seat or seats in the Council of States
allotted to any Part C State or group of such States in the Fourth
Schedule to the Constitution shall be filled by a person or persons
elected by the members of the electoral college for such State or
group of States in accordance with the system of proportional
representation by means of the single transferable vote.

27-1. Special provisions for the filling of the seats in the Council
of States allotted to the States of Ajmer and Coorg and the States
of Tripura and Manipur.—(1) The seat in the Council of States
allotted to the States of Ajmer and Coorg in the Fourth Schedule to
the Constitution shall be filled by a person elected by the members
of the electoral college for the State of Ajmer and by the elected
members of the Coorg Legislative Council in rotation, that is to
say, at the first general election and at every second subsequent
biennial election the said seat shall be filled by a person elected
by the members of the electoral college for the State of Ajmer
and at the first biennial election and at every third subsequent
biennial election the said seat shall be filled by a person elected
by the elected members of the Coorg Legislative Council.

(2) The seat in the Council of States allotted to the
States of Tripura and Manipur in the said Schedule shall
be filled by a person elected by the members of the electoral
college for the State of Tripura and by the members of the
electoral college for the State of Manipur by rotation, that
is to say, at the first general election and at every second
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subsequent biennial election the said seat shall be filled by a
person elected by the members of the electoral college for the
State of Tripura and at the first biennial election and at every
third subsequent biennial election the said seat shall be filled by
a person elected by the members of the electoral college for the
State of Manipur.

(3) The casual vacancy in the seat allotted to the States of
Ajmer and Coorg or to the States of Tripura and Manipur shall
be filled by election in the State in which the election to fill the
seat was held at the last preceding general or biennial election,
as the case may be.

(4) Every election held under sub-section (1), sub-section (2)
or sub-section (3) shall be held in accordance with the system of
proportional representation by means of the single transferable vote.

27J. Replacement of electoral colleges by bodies created under
article 240 to function as legislatures.—Notwithstanding anything
contained in the foregoing provisions of this Part—

(a) if a body is created by Parliament by law under article 240
for any of the States specified in the first column of the Fifth
Schedule, other than Bilaspur and Himachal Pradesh, to
function as a legislature for that State, then after such body
has been constituted it shall not be necessary to constitute
or reconstitute any electoral college for that State and on
the constitution of such body any electoral college for the
time being functioning, for such state shall be deemed to be
dissolved, and section 27H or section 271, as the case may
be, shall in its application to that State, have effect as if
for any reference to the electoral college for such State in
that section there were substituted a reference to the body
so created for such State.

(b) if any such body as aforesaid is so created for each of the
States of Bilaspur and Himachal Pradesh, then after both
such bodies have been constituted, it shall not be necessary
to constitute or reconstitute any electoral college for those
States and on the constitution of both such bodies any
electoral college for the time being functioning for those
States shall be deemed to be dissolved, and section 27H
shall, in its application to that group of States, have effect
as if for the reference to the electoral college for the said
group of States in that section there were substituted a
reference to the bodies so created for those States; and

(¢) if any such body as aforesaid is so created for the State of
Coorg, then on the constitution of such body section 27-1
shall, in its application to that State, have effect as if for
any reference to the Coorg Legislative Council in that section
there were substituted a reference to the body so created
for such State’.”
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* Mr. Speaker : Amendment of Shri Deshbandhu Gupta
moved :

In the amendment by Dr. Ambedkar, in the proposed new clause
10B, Before the existing first Proviso to sub-section (1) of the proposed
new section 27A of the Representation of the People Act, 1950, insert
the following new Proviso :

“ Provided that for the purpose of filling the seat allotted
to the State of Delhi, the elected members of all local bodies
such as Municipal Committees, District Board and notified area
committees and members elected to the Chief Commissioner’s
Advisory Council and the House of People shall form the
electoral college.”

Dr. Ambedkar : With regard to the amendment moved
by my hon. Friend, Shri Deshbandhu Gupta, there are one
or two points to which I would like to make a reference. In
a way this amendment read with the other provisions which
the House has now passed for the purpose of making provision
for elected representatives of Part C States to the Upper
Chamber ” appears to be somewhat incongruous. There we are
creating an electoral college elected by adult suffrage. Here
we are retaining the original scheme contained in the Bill,
namely, that the representation should be by indirect means
through local authorities, but I do not think that is a very
grave objection to the acceptance of this proposal in view of
the fact that my hon. Friend, Shri Deshbandhu Gupta, told us
this morning that all these bodies are in a very short period
going to be democratized and are likely to be elected by audit
suffrage. In view of that, it is a mere matter of fancy, it seems
to me, whether you would take the municipality or the local
board as a basis for election or whether you would go down
and dilute it further and make it as the basis for election.
Therefore fundamentally I have no objection to his proposal.

There are two other points to which I would like to
make a reference. In view of the fact that he is making local
authorities as instruments for election, it does appear that
there are certain local authorities in the Delhi province where
the members are not elected but are nominated. Take, for
instance, the New Delhi Municipality. I understand that there

* P. D., Vol. 7, Part II, 21st December 1950, pp. 2231-33.
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is a very large element of nomination there and I do not
suppose that my hon. Friend, Shri Deshbandhu Gupta, will
insist that the persons who are nominated to the Delhi
Municipality although they have not been elected by adult
suffrage are from the point of view of intelligence, from the
point of civic sense going to be in any way inferior to persons
elected, by other municipalities. I would therefore suggest
that I should be quite prepared to accept his amendment
provided he agrees to delete the word ‘elected’ from his clause.

The second thing that I would suggest to him, which I
think is a mere matter of drafting aesthetics, is that it would
be better if his proposition was to be put in as sub-clause
(5) of section 27A rather than as a proviso. I have gone
through the whole thing. It seems to me that it would be
much neater to put this as sub-clause (5). Subject to this,
I have no objection to accept it.

Shri Deshbandhu Gupta : May I point out, Sir, that I
want to have one clarification from the Hon. Minister, when
he says that I should agree to delete the word ‘ elected ’, does
he realise that there is a big element of nomination in other
local bodies also? If the idea is only to have representation
for New Delhi, which is a wholly nominated body, then,
the purpose would be better served by having non-official
members of the New Delhi Municipal Committee. There are
7 or 8 members. In Old Delhi, there are 50 elected and 10
nominated members. In Shahdara there are 10 elected and 5
nominated members. Does he want that all these nominated
Members also should be given the right to vote ?

Dr. Ambedkar: I do not see any reason to make any
discrimination.

Shri Deshbandhu Gupta : I stick to the word ‘elected’.
But I am prepared to include non-official members of the
New Delhi Municipality.

Dr. Ambedkar : All right.
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*Mr. Speaker: So then, I am afraid, looking at the
trend of the discussion, I must put the amendment of
Mr. Deshbandhu Gupta to the House.

Dr. R. U. Singh: But Sir, my questions have not been
answered. I wanted to know two things, What is the basis
on which the Legislative Councils will be elected as the
populations electing the members will be very low. And
secondly, whether the Hon. Minister will be pleased, in view
of the points that I had stressed, to reconsider the position.
As I said it is intrinsically wrong and this is a hotch-potch
arrangement for which there is no justification, I would like
to hear what Dr. Ambedkar has to say.

Mr. Speaker: Has the Hon. Law Minister followed the
point which the hon. member is raising?

Dr. Ambedkar : Some hon. members have always felt that
I am one of the hardest nuts in the cabinet. I now find the
advantage of being a hard nut. To be yielding to all people,
all and sundry, lands one in the difficulty in which I find
myself now. If I had decided to stick to the original position,
probably I might not have been in the difficulty in which I
find myself now.

But having accepted the position on the assurance, of
course, that the elections to these municipal bodies are going
to be based upon adult suffrage, I do not think that there was
any very great principle involved, in accepting the suggestion
made by my friend Mr. Deshbandhu Gupta.

Secondly, as hon. Members will see, this scheme may
not even come into operation, because in the amendment
that I have moved, I have made provision that if Parliament
provides by law for the creation of legislative bodies as it is
done in other Part B and Part A States, elections then will
take place on the basis of the newly created bodies. Having
regard to these facts, I am not disposed to attach very great
importance to the decision, whether it is taken one way or
the other, because I feel that if there is enough pressure and

* P. D., Vol. 7, Part II, 21st December 1950, pp. 2236-44.
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if there is enough time, Parliament may be persuaded before
the elections come, to take upon itself the responsibility of
having legislatures, giving effect to Article 240. Therefore, for
the present, what I would insist is that the word “elected” be
removed. And probably, I would like that with regard to New
Delhi where I understand there is a very large element of
nomination, I would restrict the representation of New Delhi
to non-official persons. With that I think the House should
be content, for the moment.

Shri Sondhi: What about the non-official members of
other bodies? We should not discriminate between one body
and another.

Dr. Ambedkar : With regard to other bodies in other Part C
States, we need not go into it very much now because we are
creating electoral colleges on the basis of..........

Shri Sondhi : I was referring to unofficial members who
are nominated to other bodies. The hon. Member referred only
to nominated members in New Delhi. We cannot discriminate
between them.

Dr. Ambedkar : Under the new scheme probably the non-
official elements will disappear.

Mr. Speaker: Let us not carry on the dicsussion any
further.

Shri Deshbandhu Gupta: The Hon. Law Minister said
that the word “elected” should go and be replace by “non-
official body” for Delhi and New Delhi. Is that his desire?

Dr. Ambedkar : Yes, that would simplify the matters.

Shri Tyagi: But it has to be made clear that the Law
Minister has accepted this on condition and in the hope that
the new elections will be on the basis of adult suffrage and
that they will be conducted in time for the general elections.
We know that in these old boards a large part of the new
populations are not represented or reflected at all. Not to give
them representation will be very wrong.

Shri Kamath : Sir, I would like to bring to your notice
that Dr. Ambedkar a little while ago referred to hon. Members
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as “all and sundry”. I do not know if it is quite proper. It
may not be unparliamentary, but it is not dignified, I believe.
So I request you to give your views, if not your ruling on
this point.

Mr. Speaker: I do not give that expression any vulgar
meaning. And he did not mean Members of Parliament. So
many people come before the Ministers over this and that, and
the words “all and sundry” do not apply solely to Members
of Parliament. At any rate no hon. member need think that
the cap fits him.

Shri B. Das: Sir, the Hon. Health Minister who controls
the Delhi Municipal bodies has not been present here to
assist us. Could we not decide this question later with her
assistance also ?

Mr. Speaker: It was not expected that, after informal
conferences and after postponing the question for the purpose
of the conference, this point will be again discussed. I have
been expecting a spirit of give and take, just a little giving
in here and there. After all, humanly it is impossible to do
absolute justice to everyone. Let us try to do as much justice as
we can. And so I proceed further. Now how does the position
stand ? Do I put the amendment to the House ?

Dr. Ambedkar : It is suggested that instead of the word
“elected” we may have the words “Members other than
officials”.

Shri Deshbandhu Gupta: I accept this change.

Mr. Speaker : Let there be no more discussion, but let us
get through with the Bill. Otherwise hon. Members will not
get sufficient time tomorrow for the other Bills. My difficulty
comes now. How am I to put the amendment ?

Order, order, let there be less noise in the House.

The Minister of Transport and Railways (Shri
Gopalaswami) : I would like to suggest to the Law Minister
the desirability of omitting the words “such as”. I think we
ought to say “Members of Municipal Committees District
Board and notified area Committees”. If we put in the words
“such as” it would mean as if there were other categories of
local bodies in which you want to refer.
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Shri Deshbandhu Gupta : The reason for having those
words is, there is the Delhi Improvement Trust.

Dr. Ambedkar : But in my copy I do not find the words.

Mr. Speaker : Mr. Deshbandhu Gupta may withdraw
his amendment and the Hon. Minister may move his
amendment.

Dr. Ambedkar: I am accepting it with certain
modifications, and putting it as sub-clause (5) of article 27-1.

Mr. Speaker : Is the hon. Member Deshbandhu Gupta
agreeable to this course ?

Shri Deshbandhu Gupta: Yes.
The amendment was, by leave, withdrawn.

Dr. R.U. Singh : Sir, I raised the question of Coorg and
it has not been answered.

Mr. Speaker: Any Member may raise any question
but the Minister need not answer every question. We must
now proceed with the business in a reasonable manner as
quickly as possible. The Minister is substantially accepting
the amendment.

Dr. Ambedkar: I propose the amendment of which
I have given notice just now. It is purely nominal and
consequential and I propose to include Deshbandhu Gupta’s
amendment also in my amendment.

Mr. Speaker: In the case of these amendments, it is
better that we read them. I find a little difficulty because
these are not circulated to hon. Members. Therefore, the
alternative courses open to us are either the amendments are
read in the House or we postpone this clause and take up
the next clause and keep this pending. There remains only
one clause——clause 11. Then there is a further amendment
by Dr. Ambedkar in respect of the schedule. That may be
disposed of.

Shri Jawaharlal Nehru : Why not have the amendments
read out?



z:\ ambedkar\vol-015\vol15-04.indd MK SJ+YS 7-9-2013>YS>27-11-2013 228

228 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

Mr. Speaker: After disposal of clause 11 and the
amendment of Dr. Ambedkar giving a new clause, the whole
ground will be clear and there will remain nothing except the
amendments. At this stage, we put this matter just aside for a
few minutes— not till tomorrow necessarily. I go to clause 11.

Shri Dwivedi (Vindhya Pradesh): There are some
amendments to Clause 11A.

Mr. Speaker: That I am just putting off. It is rather
unfortunate that hon. Members are engaged in talking and
do not follow the proceedings.

The question is:

“That clause 11 stand part of the Bill”.

The motion was adopted.

Clause 11 was added to the Bill.
New Clause 11A

Dr. Ambedkar: I beg to move :

After clause 11, insert the following new clause:

“11A. Addition of new Fifth Schedule to Act XLIII of 1950.—
After the Fourth Schedule to the said Act, the following Schedule
shall be added, namely:

“THE FIFTH SCHEDULE
[See sections 27A(2), 27(a), 27E(1) and 27J(a)]
Number of Members of Electoral Colleges

Name of State Number of

Members

1 2
1. Ajmer 20
2. Bhopal 20
3. Bilaspur and Himachal Pradesh 25
4. Kutch 20
5. Manipur 20
6. Tripura 20

7. Vindhya Pradesh 50”
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Mr. Speaker : Amendment moved : Same as above.
Shri Dwivedi: I beg to move :

In the amendment by Dr. Ambedkar in the proposed
new clause 11A, for the proposed Fifth Schedule of the
Representation of the People Act, 1950, substitute the following:

“THE FIFTH SCHEDULE
[See sections 27A(2), 27C(a), 27E(1) and 27J(a)]
Number of Members of Electoral Colleges

Name of State Number of

Members
1 2
1. Ajmer 30
2. Bhopal 30
3. Bilaspur and Himachal Pradesh 42
4. Kutch 30.
5.  Manipur 30
6. Tripura 30
7. Vindhya Pradesh 60”

In the morning I had a talk with Dr. Ambedkar along
with certain other representatives of Part C States and we
suggested to him that if a small Electoral College is created
there will be difficulty and smaller the electoral college, it
is likely to give some cause for corruption. It was therefore
suggested that there should be bigger electoral College and
this suggestion was accepted by Dr. Ambedkar. Therefore
this amendment was proposed by me and others. Sir I move.

Mr. Speaker : Amendment, (of Shri Dwivedi) as mention
abover moved:

Dr. Ambedkar : Sir, I accept the amendment.

Mr. Speaker: Are there any other amendments to this
particular clause?
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Dr. Ambedkar: Yes, they are just formal re-numbering
the letters etc.

Mr. Speaker: That we shall take up later. If this
amendment is accepted, I will put to the House the amended
clause.

Shri Kamath : The first schedule to the Representation
of People Act, 1950 has listed Andaman and Nicobar Islands
among the part C States. I do not know what its position is
now.

Mr. Speaker : It has already been cleared in the opening
address that there is nothing there. It is a penal settlement
only. So I will put the amendment to vote. The question is:

The motion of Shri Dwivedi was adopted.
Mr. Speaker : The question is:

After clause 11 insert the following new clause:

“11A. Addition of new Fifth Schedule to Act XLIII of 1950.—
After the Fourth Schedule to the said Act, the following Schedule
shall be added, namely:

(Schedule as above)
The motion was adopted.
New Clause 11A was added to the Bill.

Mr. Speaker: There is no other clause to be taken up
excepting 10-B.

An hon. Member : There are formal amendments.

Mr. Speaker : Formal amendments like re-numbering and
re-lettering will be taken up at the end.

Dr. Ambedkar : Clause 12 has not been put.
Mr. Speaker: Yes, clause 12 remains.
Clause 12 was added to the Bill.

Dr. Ambedkar : Sir, I do not know whether you have put
to the House my amendment No. 2 in Supplementary List
No. 7, regarding the addition of a new clause 27-J. It has
been taken as moved but it has not been put and accepted.

Mr. Speaker : That has to be put. It will be a part of 10-B.
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Dr. Ambedkar: Yes, but it is on a separate list—that
was why I was wondering ......... ,

Mr. Speaker: Clause 10-B was held over. I shall put
that in due course after disposing of the other amendments,
but it is just possible that I may forget, in which case hon.
Members will invite my attention to it.

Now do we proceed to clause 10-B ?
Some hon. Members : Let us finish it.

Mr. Speaker : If it is the desire of Members to finish it,
I have no objection.

Some hon. Members : No, Sir, we shall adjourn now.

Mr. Speaker : I myself have been feeling a little diffident
about it. Though the amendment may be formal, yet it is a long
amendment and hon. Members should have an opportunity of
seeing and studying it. Therefore, we might now adjourn and
re-assemble tomorrow at 2 p.m. And I may say that the longer
we discuss this tomorrow the shorter the time for the other
Bill because the guillotine for the other Bill will be applied
at 6 p.m. sharp. We are not sitting day after tomorrow.

The House then adjourned till Two of the Clock on Friday,
the 22nd December 1950.

REPRESENTATION OF THE PEOPLE
(AMENDMENT) BILL—Contd.

New Clauses 10A and 10B

*Mr. Speaker: We will now proceed with the further
consideration of the Bill to amend the Representation of the
People Act. We were discussing yesterday clauses 10A and
10B and certain amendments moved by hon. Members.

The Minister of Law (Dr. Ambedkar) : Sir, I drew your
attention to the fact that there was an amendment standing in
my name. It is amendment No. 2 in Supplementary List No. 7.
I should like to move it at this stage. The first amendment
was moved by my friend Mr. Gupta. The second has remained
undisposed of. May I move it ?

*P. D., Vol. 7, Part II, 18th December 1950, pp. 2252-55.
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Mr. Speaker : Yes. Will he move the other amendment
also ?

Dr. Ambedkar : This was an independent amendment—
addition of a clause. My other amendment would include
Mr. Gupta’s amendment.

The Minister of State for Transport and Railways
(Shri Santhanam) : I think all the amendments have been
placed before the House. This has only to be adopted.

Mr. Speaker: Those that came subsequently have not
been placed by me before the House.

Dr. Ambedkar : I shall formally move the amendment
I beg to move:
In the amendment proposed by me, in the proposed
new clause 10B, after the proposed new section 271 of the
Representation of the People Act, 1950, insert the following

new section 27J and re-number the subsequent section as
section 27K :

“27J. Power of electoral colleges or the Coorg Legislative
Council to elect notwithstanding vacancies therein.—No election
by the members of an electoral college or the elected members
of the Coorg Legislative Council under this Act shall be called
in question on the ground merely of the existence of any
vacancy in the membership of such college or Council, as the
case may be.”

It is just to remove any difficulty or doubt that might
exist.

Mr. Speaker : Amendment moved : (as above).
There are other amendments also.

Dr. Ambedkar: Yes, in supplementary list No. 8 1
thought if this was disposed of I could move the others.

Mr. Speaker : I take it that this is an agreed amendment,
that hon. Members are agreeable to it. Shall I put it to the
House ?

The Minister of Transport and Railways (Shri
Gopalaswami) : May I draw your attention to one point?
Would this amendment not need some modification if you
are accepting the other kind of electorate that is proposed
for Delhi ?
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Dr. Ambedkar : That also is described as an electoral
college.

Shri Gopalaswami: Is it ?
Dr. Ambedkar : Yes.
Mr. Speaker : The question is:

In the amendment proposed by Dr. Ambedkar, in the
proposed new clause 10B, after the proposed new section
271 of the Representation of the People Act, 1950, insert
the following new section 27J and re-number the subsequent
section as section 27K :

“27J. Power of electoral colleges or the Coorg Legislative

Council to elect notwithstanding vacancies therein.—No election

by the members of an electoral college or the elected members of

the Coorg Legislative Council under this Act shall be called in

question on the ground merely of the existence of any vacancy in
the membership of such college or Council, as the case may be.”

The motion was adopted.

Mr. Speaker: I believe the amendment to incorporate
sections 27A to 27J have already been moved. I would now
take the amendments in supplementary list No. 8.

Dr. Ambedkar: I think it would be better if I move
them seriatim.

Mr. Speaker: The amendments in supplementary list
No. 8 which are amendments to that amendment, have to
be moved. My idea is to have all the amendments once
before the House and then we will proceed, for purposes of
discussion and voting, in parts rather than put the whole
clause immediately.

Dr. Ambedkar : I beg to move :

(7)) In the amendment proposed by me, in the proposed new
clause 10B, in sub-section (3) of the proposed new section
27A of the Representation of the People Act, 1950, after
the words “for any State or group of States” occurring in
line two, insert the words “so specified”.

(i1) In the amendment proposed by me, in the proposed new
clause 10B, in sub-section (4) of the proposed new section
27A of the Representation of the People Act, 1950, after
the words “electoral college” insert the words, brackets and
figure “for any such State or group of States as is referred
to in sub-section (2)”.
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(ii7) In the amendment proposed by me, in the proposed new
clause 10B, after sub-section (4) of the proposed new section
27A of the Representation of the People Act, 1950, add the
following new sub-section :

“(5) the electoral college for the State of Delhi shall consist of—

(a) the members of the House of the People representing that
State;

(b) the non-official members of the Advisory Council of the
Chief Commissioner of Delhi; and

(c) the non-official members of every Cantonment Board,
District Board, Municipal Committee and Notified Area
Committee within that State.”

(iv) In the amendment proposed by me, in the proposed new clause
10B, in the proposed new section 27B of the Representation
of the People Act, 1950, after the words “any State or group
of States “insert the words” specified in the first column of
the Fifth Schedule”.

(v) In the amendment proposed by me, in the proposed new
clause 10B, in sub-section (I) of the proposed new section
27F of the Representation of the People Act, 1950, after the
words “for any State or group of States” insert the words
“specified in the First column of the fifth Schedule”.

(vi) “That the necessary corrections for the numbering and
lettering of the clauses in the Bill and of the sections
inserted by the Bill be carried out together with consequential
corrections of cross references.”

* Mr. Speaker : Amendment moved : (as above)

In the amendment by Dr. Ambedkar, in the proposed new
clause 10B, in clause (b) of the proposed new section 27J of the
Representation of the People Act, 1950,—

(i) after the words “so created” occurring in line one, insert
the words “jointly or”,

(i1) after the words “then after” occurring in line three, insert
the words “such body has or”; and

(i17) afterthe words “constitution of” occurringin line six, insert
the words “such body or”.
I should like the Hon. Law Minister to clarify the point.

Dr. Ambedkar : There are two objections to this amendment.
The first is a Constitutional objection which arises out of the

* P. D., Vol. 7, Part II, 12th December 1950, pp. 2259-60.
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provisions contained in article 240 of the Constitution. I
think it is quite clear from the amendment of my hon. friend
Dr. Parmar that he supposes that it would be possible for
Parliament to create one single legislature for these two
areas, namely Himachal Pradesh and Bilaspur. I submit
that it would not be open to Parliament to do any such thing
because article 240 says :
“Parliament may by law create or continue for any State
specified in Part C of the First Schedule...” which means that

if Parliament wants to create legislative bodies for the States

mentioned in Part C, it shall have to create for each Part C

State a separate legislative body. There is no authority given

by article 240 to create a joint legislature. On that ground, this

amendment is not in order.

My second submission is this. I believe my hon. friend
suggested that it might be possible for Bilaspur to be merged
in Himachal Pradesh, and in that event, that would constitute
a single State. That possibility, I do not deny; but the
consequence of that would be that we shall have to amend
this Bill and make Bilaspur a merged State, which stands on
a quite different footing, and would not come within the four
corners of the Bill as presented to Parliament.

Therefore, my submission is that it is not possible for
me to accept the amendment in view of the objections that
I have stated.

Shri J. N. Hazarika (Assam): Sir, section 27J which
has now been renumbered as 27K is absolutely unnecessary,
because this clause is likely to create ...............

Mr. Speaker: To which clause is the hon. Member
referring?

Shri J. N. Hazarika : Section 27J. It is likely to create
some delusion in the minds of the people in Part C States.

Mr. Speaker : Hon. Member may please see that section
27J has just been replaced by an amendment which has been
carried by this House. Would he refer to the new section 27J
as just adopted by the House?

Shri J. N. Hazarika : It has become 27K now.
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Dr. Ambedkar : After my amendment, section 27J would
become 27K.

* Mr. Speaker: ........... Then we come to the first
amendment of Dr. Ambedkar to his own amendment. After
disposing of it, we shall come to the main amendment. The
first amendment which Dr. Ambedkar has moved to his own
amendment is in Supplementary List No. 8.

Dr. Ambedkar : The one about the addition of the words
“so specified”.

Mr. Speaker : The amendment is, more or less, a formal
one. The question is:
In the amendment by Dr. Ambedkar, in the proposed new
clause 10B, in sub-section (3) of the proposed new section 27A
of the Representation of the People Act, 1950, after the words

“for any State or group of States” occurring in line two, insert
the words “so specified”.

The motion was adopted.

Mr. Speaker : Then we come to the second amendment.
That 1s also, more or less, a formal amendment. The question
is:

In the amendment by Dr. Ambedkar, in the proposed new
clause 10B, in sub-section (4) of the proposed new section 27A

of the Representation of the People Act, 1950, after the words

“electoral college” insert the words, brackets and figure “for any
such State or group of States as is referred to in sub-section (2)”.

The motion was adopted.
Mr. Speaker : Now we come to the amendment regarding
the Electoral College for the State of Delhi, and which is

proposed to be added as sub-section (5) of section 27A. What
does Mr. Tyagi want to say? ,

Shri Tyagi: Sir, I only want to enquire what will be the
meaning of the word “non-official”.

Dr. Ambedkar : Other than official, that is all.

* P.D., Vol. 7, Part II, 22nd December 1950, pp. 2263-64.
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* Shri Tyagi: .......... Those who have no office, they
are non-official, persons like me, Sir. But persons like Shri
Jawaharlal Nehru and Dr. Ambedkar they hold offices, and
they are not non-officials. I hold no office and therefore, I am
a non-official. Therefore, I request that a clear definition of
the word “non-official” may be given, unless it be that it is
given in some other Act. Otherwise this will lead to difficulties.

Dr. Ambedkar : The word “non-official” is so elemental
that I should have thought that it would be very, very difficult
to find a simpler phraseology; and I suggest to my friend
Mr. Tyagi that if he was involved in any legal dispute about
this word, if he engages even a third-class lawyer, he will be
able to get sufficient advice.

** Shri Deshbandhu Gupta: I only want to point out
that there is no official Member of the Advisory Council. Here
in (b) it is said that the non-official members of the Advisory
Councial of the Chief Commissioner etc. There is no official
at all. Therefore, if it is not necessary, this word ‘non-official’
may be dropped. I am suggesting it to the Mover.

Dr. Ambedkar : It cannot do any harm.

Shri M. A. Ayyangar: ......... Then under section 134
rules were framed. When the Government of India Act was
repealed an Ordinance was issued defining who were ‘officials’
and who were ‘non-officials’. This Ordinance has lapsed. What
is the present position ? If in 1919 they were defined and
later on under the Ordinance also it was found necessary
to define the words, why should we not define it here also ?
That lacuna must be made up. It is not such a simple term
that it can be found in a dictionary. It will depend upon the
interpretation that is put on it. It is a very valid objection.

Dr. Ambedkar: I am sure the matter is covered. If it is
not covered it is not difficult to cover it.

* P. D., Vol. 7, Part II, 22nd December 1950, pp. 2264-65,.
**Ibid., pp. 2269.
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* Mr. Speaker: Then comes addition of Part IV. 27A is
proposed to be added.

Dr. Ambedkar : I would like to move an amendment to
10B. I beg to move :
In the proposed new clause 10B of the Bill, in the proposed
section 27A of the representation of the People Act, 1950, for

the words “Tripura and Manipur” substitute the words “Manipur
and Tripura.”

The motion was adopted.

Mr. Speaker : The hon. Members will remember that out
of the five amendments moved this morning by Dr. Ambedkar,
three related to 27A which have been carried by this House.

I find that nobody wishes to move any of the amendments
or make any speech further. So I shall come to all the clauses
together, because I find that other amendments are only verbal.

Does any hon. Member wish to address himself to any
particular clause now? No. Then I will put all the clauses— 27-D,
E,F, G H, I, ..........

Dr. Ambedkar: With regard to 27-I, Sir, with your
permission I would like to move a small amendment to sub-
clause (2), like the one I had moved earlier, namely, instead
of Tripura and Manipur, it should be Manipur and Tripura.

*Mr. Speaker: Then there is a further amendment
proposed by Dr. Ambedkar. The question is:

“That the necessary corrections for the numbering and
lettering of the clauses in the Bill and of the sections inserted
by the Bill be carried out together with consequential corrections
of cross references.”

The motion was adopted.
Clause 1 was added to the Bill.
The Title and the Enacting Formula were added to the Bill.

* P. D., Vol. 7, Part II, 22nd December 1950, pp. 2271.
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Dr. Ambedkar : I beg to move :
“That the Bill, as amended, be passed.”
Mr. Speaker : Motion moved :
“That the Bill, as amended, be passed.”

The motion was adopted.

REPRESENTATION OF THE PEOPLE (No. 2) BILL

*The Minister of Law (Dr. Ambedkar) : I beg to move
for leave to introduce a Bill to provide for the conduct of
elections to the Houses of Parliament and to the House or
Houses of the Legislature of each State, the qualifications and
disqualifications for membership of those Houses, the corrupt
and illegal Practices and other offences at or in connection
with such elections and the decision of doubts and disputes
arising out of or in connection with such elections.

The motion was adopted.
Dr. Ambedkar : I introduce the Bill.

REPRESENTATION OF THE PEOPLE (No. 2) BILL

** The Minister of Law (Dr. Ambedkar) : I beg to move :

“That the Bill to provide for the conduct of elections to
the Houses of Parliament and to the House or Houses of the
Legislature of each State, the qualifications and disqualifications
for membership of those Houses, the corrupt and illegal practices
and other offences at or in connection with such elections and the
decision of doubts and disputes arising out of or in connection
with such elections, be referred to a Select Committee consisting
of Shri M. Ananthasayanam Ayyangar, Pandit Thakur Das
Bhargava, Shri Frank Anthony, Pandit Hriday Nath Kunzru,
Shri M. A. Haque, Shri Mahavir Tyagi, Shri Biswanath Das,
Shri Sarangadhar Das, Sardar Bhopinder Singh Man, Srijut
Rohini Kumar Chaudhuri, Shri Girija Sankar Guha, Shri
Khandubhai K. Desai, Shri S. Sivan Pillay, Shri Chandrika
Ram, Shri T. R. Deogirikar, Shri P. Basi Reddi, Dr. Syama
Prasad Mookerjee, Shri Hussain Imam, Shri M. V. Rama Rao,
Shri Gokulbhai Daulatram Bhatt, Shri Raj Bahadur, Kumari
Padmaja Naidu, Shri S. Nijalingappa, Shri Ramnath Goenka,

* P. D., Vol. 7, Part II, 18th December 1950, p. 1834.
* P. D., Vol. 7, Part II, 22nd December 1950, pp. 2283-91.
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Shri Hari Vishnu Kamath, Shri S. N. Mishra, Shri L.
Krishnaswami Bharathi, Shri Surendra Mohan Ghose, Shri
Krishna Kant Vyas, Shri M. L. Dwivedi and the Mover, with
instructions to report by the end of the third week after the
commencement of the next session of Parliament.”

Pandit Maitra (West Bengal) : What will be the quorum?

Dr. Ambedkar : The quorum, I understand, is provided
by rules, namely, one-third.

Sir, this Bill, as members must have noticed, is a very
long Bill and contains 163 clauses. It would take me much
beyond the time that is available now for the consideration
of the motion, if I were to enter upon a full and complete
description of the various provisions contained in these 163
clauses. This Bill has already been in the hands of Members
of Parliament for at least three or four days and I am sure
that they must have found time to go over the clauses of
the Bill and to understand the main purport of the clauses
incorporated therein. I do not think, therefore, I am called
upon to give an exhaustive expose of the matters included in
this Bill. I, therefore, propose to be very brief.

The House will recall that at an earlier Session of the
Parliament a Bill for the Peoples Representation Act, 1950,
was passed by this House. That Bill dealt with the following
maters : (1) allocation of seats between the different States
for their representation in the lower Chamber and the upper
Chamber; (2) delimitation of constituencies for the purpose of
the election to the House of the People and to the Legislative
Assembly of the various States; (3) qualifications of voters at
such elections and (4) preparation of the electoral roll and
constituencies.

The following matters were left out, namely, (1)
qualifications and dis-qualifications for candidates to and
for the members of the legislature; (2) the actual conduct of
elections; (3) corrupt and illegal practices; (4) the definition
of election offences and (5) the constitution of the Election
Tribunal for the purpose of deciding election disputes.

I should have been very happy myself if the provisions
of the last Bill and the provisions contained in this Bill had
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been incorporated in a single Statute, so that hon. Members
would have had the facility of carrying one single Statute
covering all matters affecting the representation of the
people in the Central Legislature as well as in the State
Legislatures. But, unfortunately, it was not possible to
do so, because it would have taken a very long time, it
was felt better to cut up the matter into two parts, that
is to say, to provide for the constituencies, for the voters’
qualifications and so on, in an earlier measure, so that
the Election Commission would have been in a position
to start work with a view to putting through the elections
by April or May. That was the reason why a certain part
of the matter which was, so to say, integral with matters
contained in this Bill were severed and put into an earlier
piece of legislation.

Now, Sir, as I have said, the present Bill deals with
five matters. I am sure the House will not expect me to go
over the whole gamut of the provisions relating to each of
these five parts. I will take up certain important provisions
which I am sure the House will be interested to know at
this stage.

Now, first of all, I will take up the question of the
qualifications and disqualifications for candidates. So far
as the elections for candidates i1s concerned, we do not
impose any additional qualification except that he must
be a voter, that is to say, he must be a citizen, he must
be of 21 years’ age and must have resided in a particular
constituency for the qualifying period. Every voter will,
therefore be entitled to stand as a candidate without
requiring to fulfil any additional qualification. One other
matter to which I would like to draw attention in this
connection is this, that in the present Bill we have removed
all residential qualifications. At one time, hon. Members
will remember, that a candidate was not only required to
be a voter, but was also required to be a resident in that
particular constituency. Otherwise, he could not stand.
It was felt that in view of the fact that we are now a
united people under one single Constitution, recognising
no barriers of caste, creed, community or provincial
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barriers, it was desirable to provide that any person who
is entitled to be a candidate may stand anywhere in India,
notwithstanding the fact that he does not belong to that
province or to that constituency.

[MR. DEPUTY SPEAKER in the Chair]

So that under the provisions of the Bill a person may not
only stand as a candidate in his own constituency but he may
stand as a candidate in any other constituency in his State,
nay, he may stand as a candidate in any other State where
he has not resided, provided he is a qualified voter in some
particular constituency. That is with regard to qualifications.

With regard to disqualifications what we have done is this.
Hitherto the law relating to disqualification was scattered in
different statutes. Part of it was laid down in the Government
of India (Provincial Elections, Corrupt Practices and Election
Petitions) Order of 1936 issued by the Secretary of State after
the passing of the Government of India Act, 1935. Other
provisions were to be found in the Indian Elections Offences
Enquiry Act, 1920. It was felt that it would be much better
to have a consolidated list of disqualifications in this very
Act. And that is what has been done.

I may here mention that it was my proposal that the
holding of a contract with the Government should also be
a matter for disqualification. Such a provision exists in the
U. K. Act. But I thought that it might be better to consult
the Select Committee on this particular provision whether
the disqualification should be for standing as a candidate or
whether the disqualification should be limited to continuing
to be a Member of Parliament. As I myself was not certain
which course to adopt I have left the question open to be
decided by the Select Committee.

Now I come to another matter, namely, the conduct of
elections. In this connection I would like to draw the attention
of the House to certain new features that are contained
in the Bill with regard to nomination. As the House will
remember, under the existing law the question of the validity
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of the nomination of a candidate can be canvassed, discussed
and decided upon on an election petition. I have always felt
that that is a very harsh procedure. The question of nomination
is so to say a preliminary issue and there is no reason why
this preliminary issue should be kept hanging, allowing the
whole election to take place, forcing people to spend their time
and their energy in contesting the election, and subsequently
somebody comes up and says that the elected candidate has
not been validly nominated. So that, without getting into
the merits of the election the practice is followed and the
whole thing is disposed of on a preliminary issue. I think it
is right that in the matter of election petitions it is desirable
to separate this preliminary issue from the other issue as to
whether the election is valid on other grounds or not. I have
therefore proposed in this Bill that this issue shall be treated
as a preliminary issue and the Election Commission shall make
some provision for the purpose of constituting some tribunal
to which any dispute as regards the validity of nomination
will be referred and disposed of finally: so. that when the
election takes place no such issue could be raised before the
tribunal. I am sure this is a very salutary provision. I am
sorry, on the advice of the Election Commissioner, it would not
be possible to give effect to this provision at the time of the
first election, because he thinks that he has not got sufficient
time to think about forming an ad hoc tribunal which may
be set up to come and give relief to the contestants. But, as
I say, if the Select Committee thinks that this should also
be applied then I would have no objection.

Under the conduct of elections I should also like to draw
attention to another important matter, namely, method of
voting. This Bill provides that some constituencies shall be
two member constituencies. That is inevitable in view of the
fact that the Constitution provides for the reservation of seats
for the Scheduled Castes and the Scheduled Tribes. The fact
that you have reserved constituencies presupposes at least
two-member constituencies.

Pandit Thakur Das Bhargava (Punjab) : Why? It is not
inevitable.
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Dr. Ambedkar : That is a matter which you may discuss
but that is how the Bill proceeds upon. There will therefore
be some two-member constituencies. The other constituencies
will be single-member constituencies. In the two-member
constituencies the voting will be by distributive vote.

Now I come to the Election Tribunal.

Pandit Maitra: May I know whether in no case there
will be three-member constituencies?

Dr. Ambedkar: I am going to say at the end that these
are not matters which can be taken as concluded.

With regard to the Election Tribunal the position is this.
There are of course a variety of ways in which an election
tribunal could be constituted. Either you can constitute an
election tribunal whose authority will be final, without any
right of appeal, or you can have a tribunal whose decision
will be subject to an appeal. As I said, on this there cannot be
any dogma. One has to decide in the light of public opinion.
But the Bill proceeds upon the assumption that there should
be some sort of a right of appeal to the High Court. It is
also assumed that the public has a greater confidence in the
official machinery for the disposal of election disputes. Non-
officials, it 1s said, may have a bias which may prejudice
the ultimate judgment in the case of an election dispute.
Consequently what the Bill proposes to do is to have a
two-member tribunal. The Chairman will be the District
Judge and the other member will be a judicial officer. He
may not be a District Judge. He may be some other judicial
officer, but an official. The point is this that it is difficult to
imagine at this stage what would be the number of election
petitions. In view of the fact that the people of this country
are so enamoured of politics so far as I see—having almost
a passion for politics—I surmise that there might be a very
large number of election petitions. If that happens and if you
wish that the machinery to decide appeals should be official,
the number of District Judges that may be available today
would be found to be considerably insufficient to cope with the
task. It is therefore that the second Member is described as
a Judicial Officer. He may not be of the rank of the District
Judge. In addition to that, it has been provided that the
High Courts in the different provinces may prepare a list of
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advocates, who in the opinion of the High Court, may be
deemed to be sufficiently qualified and reliable to be employed
as Members of this Tribunal. That is again on the supposition
that the petitions may be so large that even the Judicial
Members may not suffice. (Interruption.) 1 think it is good
that we should give some employment to advocates because
notwithstanding the many remarks that I have been hearing
I am firm enough to say civilization cannot exist without
advocates. Law is the very foundation of civilization.

As 1 said, the Bill provides that in the case of difference
of opinion in the Tribunal a reference may be made to the
High Court. Another, I think, very important feature of the
Bill is this. I am not very much versed in the law relating
to election petitions; I have not dealt with them on a very
large scale. With what little experience I have, I have come
to the conclusion that the law is in the most indefinite state
that one can find. You can never definitely say what are the
manners in which an election petition may be disposed of. You
can never be certain on what grounds the election as a whole
may be declared to be void. You can never be certain what are
the grounds on which the election of a particular candidate
may be declared. You are never certain under the existing
law what are the cases in which the Courts may entertain
what is called a plea of recrimination. I have therefore devoted
considerable time and attention to the clarification of this
position and I would invite the attention of hon. Members to
clauses 93, 95 and 96 in which they will find that the position
is made as clear as one can possibly do, and I hope that this
will be a great advantage both to-the Tribunal as well as to
the contesting candidates themselves.

Then, I come to the law of corrupt and illegal practices.
Here again, the law has been scattered in various places. 1
endeavoured to bring all the provisions relating to corrupt
practices and illegal practices under this one Bill and you
will find them codified from sections 122 onwards. Our law
in a sense was defective so far as corrupt intention was
concerned. The law has not made it clear that in the case
of a corrupt practice what was essential was not a practice
which is declared to be corrupt but the corrupt intention. With
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regard to the illegal practice, there i1s no question of intention
at all; the practice is declared to be bad, but with regard to
the corrupt practice in order to give a finding of guilty, it is
necessary to have a finding that the intention was corrupt. You
might call your friend to a dinner or lunch during the period
when your election is going on. Your opponent may say that
you have corrupted him. I do not know whether such a plea
could be sustained but under the existing law this proviso was
not there and I have tried to square up the thing, because 1
find that is also the provision in the English law that in a
corrupt practice there must be a corrupt intention.

I know that the House is more interested in finding out
what provisions are made in this Bill for a free and fair election.
That, I think, is the desire of everybody and I therefore will
now give to the House the provisions which relate and which
are intended to bring about a free and fair election.

(1) All election meetings on the election day and the day
preceding such a day have been banned. We have thought
that it would be desirable to have two peaceful nights to
the voters as well as to the candidates before they go to the
polling-booths.

(2) Penalty has been provided for disturbance at election
meetings, which I think is very desirable.

(3) Officers performing any duty in connection with an
election and police officers have been prohibited from acting
for candidates or to influence voters. That you will find in
clause 124.

(4) Canvassing in and near polling stations has been
prohibited.

(5) Penalty has been provided for disorderly conduct in or
near polling stations such as the use of a mega-phone or loud
speaker or shouting in or near the polling station.

(6) This is an important thing. The hiring or procuring of
conveyances for bringing voters to or from the polling station
has been made punishable.

(7) Breaches of official duty in connection with the elections
have been made punishable.
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(8) Removal of ballot papers from the polling station has
also been made an offence.

(9) Personation has been made a cognizable offence
throughout India, and as you will see, there are other provisions
of the Bill. There is a provision which says that every voter
shall have to give his thumb impression in an indelible ink.
I hope the ink will be indelible so that there will be no case
of a second vote in the name of another person. We have
got an enormous electorate and it would be quite difficult to
find out that there is no impersonation. The only method of
safeguarding it is to have some kind of mark by which when
a voter comes to give a vote, it will be possible for a polling
station to ascertain that he has already not voted.

These are the general provisions which are contained in
this Bill. Sir, I quite see that the time at the disposal of the
House is very short, having regard to the length of the Bill,
but I think the House can take comfort in the fact that we
have had a very large Select Committee. I do not think that
any Bill has had such a big Select Committee.

An Hon. Member : Except the Hindu Code.

Dr. Ambedkar : It was also a very small Select Committee,
if I remember aright but here there are about 31 Members.

An Hon. Member : Adult franchise?

Dr. Ambedkar: I have given almost adult franchise.
Secondly, as I said, this does not involve any question of policy.
These are mere questions of methods of bringing about a fair
deal in the election and consequently, I do not propose when
the Select Committee meets to raise any kind of objection to
any suggestion that might be made. It will be an open forum.
I should also like to say that if those Members who have not
had the luck to be included in the Select Committee also care
to send any suggestions either personally to me. or to the Select
Committee, I shall place them before the Select Committee
and see that they are given due consideration. Sir, I move.
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*Prof. Ranga: ........ I feel, Sir, that the Member should
be given the opportunity to say which seat I wants to keep
and even if he fails to declare, the result of that election which
was declared first, that seat should be treated to be one for
which he was elected.

Dr. Ambedkar : It is there, he has only to resign within
the prescribed period.

*P.D. ,Vol. 7, Part II, 22nd December 1950, p. 2295.
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(25)
*DEMAND NO. 13—MINISTRY OF LAW

Mr. Deputy Speaker : Motion is:

“That a supplementry sum not exceeding Rs. 15,93,000 be
granted to the President to defray the charges which will come
in course of payment during the year ending the 31st day of

L)

March 1951, in respect of ‘Ministry of Law’.

Shri Kamath : About this Supplementary Demand, in the
last Session in the middle of the discussion of this, Parliament
rose and Dr. Ambedkar had to reply to this particular demand
placed before the House at that time. The footnote says that the
excess 1s due to the post-budget creation of a Central Agency
in the Ministry of Law for the conduct of cases in the Supreme
Court on behalf of the Central and State Governments, The
expenditure is to be shared between the Government of India
and the Governments of the participating States. Dr. Ambedkar
will recollect that he had to answer this particular point raised
at that time, but Parliament rose for the day and the demand
was not subsequently before the House. I would be grateful
if Dr. Ambedkar can throw some light on this agency created
after the Budget was passed, particularly with reference to
the recoveries from other Governments. How many State
Governments are contributing to this agency and in what
proportion, and what exactly is the work to be transacted by
this Central Agency that has been created?

The Minister of Law (Dr. Ambedkar): Mr. Deputy
Chairman, I believe—in fact I am certain—that there were
two questions put to me during the course of this Session
one by Mr. Raj Bahadur and another by Mr. Kazmi and
I have given the fullest information on this point in reply

*P. D., Vol. 7, I, Part II, 21st December 1950, pp. 3178-79.
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to those two questions. If my hon. friend will take the trouble
of referring to my replies, he will have all the information
that he requires.

Shri Hussain Imam : Were they written replies or oral ?

Dr. Ambedkar: They were oral replies but they will
appear in the record of proceedings. If required, I will give
him my copy.

Mr. Deputy Speaker : It is here in the proceedings.



SECTION 1V

9TH FEBRUARY 1951
TO
21sT APRIL 1951
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(26)
* DENTISTS (AMENDMENT) BILL

The Minister of Law (Dr. Ambedkar) : As the Hon. the
Health Minister is ill, I am asked to take charge of this Bill
and I therefore beg to move :

“That the Bill to amed the Dentists Act, 1948, be taken into
consideration.”

The Bill is a very short one and it does not involve any
controversial matters. The Dentists Act of 1948 came into
force on the 29th of March 1948. It was made applicable to
Part A, Part C and Part D States. Under Section 49 of that
Act, it 1s provided that no person shall be entitled to practise
dentistry after the 28th March 1950 unless his name appears
on a register of dentists which the Act required should be
prepared in accordance with the rules contained therein. It
was hoped that that register would be ready by the 28th of
March 1950. Consequently, the operative portions of this Act
were so framed as to come into operation on the 28th March
1950. Unfortunately, this expectation has not been fulfilled.
It was reported from various States that the register would
not be ready by the 28th March 1950 and consequently it
became necessary to extend the period by one year in order
to enable the States concerned to prepare the register. As
the Parliament was not then sitting, Government issued an
Ordinance giving effect to the necessary provision expending
the period up to the 28th March 1951. This Bill is intended to
convert the Ordinance into law. The main provision therefore is
to extend the period for the purpose of preparing the register.

Advantage has been taken of the present occasion to amend
the law in order to remove some of the difficulties which
have been felt in giving effect to the original Act. Firstly, the

* P .D. Vol. 4, Part II, 11th August 1950, p. 841.
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original Act contained two provisions. One provision was not
to allow any person who was not placed on the register to be
employed in Government hospitals. Obviously, it was expected
that this provision would become operative after the registers
ready. As the registers are not ready, persons who have not
been placed on the register by reason-not of their not being
qualified, but of the register not being ready would become
disabled from holding any office in Government hospitals.
Therefore, it has become necessary to extend the period and
permit such persons to hold office notwithstanding the fact
that they are not placed on the register.

Secondly, there is a Dental School in Bengal which used to
grant Diplomas in Dentistry. At the time when the Act was
passed there was a controversy as to whether the diplomas
granted by this Dental School of Bengal should be recognised
to enable persons holding diploma to be placed on the register.
It was felt that the diplomas granted by the Dental School of
Bengal were not sufficiently qualified to place them on the
register. There has been considerable agitation by persons
holding the diploma granted by the Dental School of Bengal
that this disability should be removed. A compromise has
been suggested by the Government of West Bengal according
to which persons who have received their diploma before
the year 1940, subject to certain conditions, may be treated
as persons qualified to be entered upon the register. That
compromise is also given a place in this Bill.

The Bill, therefore, contains three provisions :

(1) to extend the period, (2) to permit names of persons holding
diplomas of the Dental School of Bengal in certain cirumstances
to be placed on the register and (3) to continue the employment
of unregistered dentists in the Government hospitals till 1951
until the register is prepared.

This 1s all that the Bill contains and I hope that the House
will not find any difficulty in giving its assent to the Bill.
Mr. Speaker : motion moved :

“That the Bill to amend the Dentists Act, 1948, be taken
into consideration.”
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Shri Sidhva (Madhya Pradesh): First of all I take
strong exception to the issue of an ordinance when the House
was sitting in the month of March.

Dr. Ambedkar: The ordinance was issued some time
in May. I wish that the points that were raised by my hon.
Friends Mr. Sidhva and Pandit Thakur Das Bhargava had
been reserved by them to the time when their amendments
were taken up. It becomes somewhat embrassing to reply on
matters which would, I have no doubt, be raised again when
their amendments are moved. But, I cannot help now having
to reply to the points raised by them : I shall do so rather
briefly, because I know I shall have to say ..........

Mr. Speaker: I do not propose to allow any arguments
on the amendments.

Pandit Thakur Das Bhargava : I am not going to move
any amendment if my hon. friend dose not accept it.

Dr. Ambedkar : Mr. Sidhva has raised one or two points.
The first point raised was why an Ordinance was made when
the House was in session. The answer to that is two-fold.
The first is this. The first question that was made to the
Government of India in the matter of extension of time for
the preparation of the Register came from the Government
of Madras, and that too on or about the 15th of March 1950.
That mean that only 13 days had been left for the period for
the preparation of the roll to expire. That is one reason, the
second reason is that after the receipt of this letter from the
Government of Madras, informing the Government of India
that i1t was not possible for them to complete the Register,
naturally, it was necessary for the Government of India to
find out from other States as to whether they were in a
position to prepare their list by the date fixed, or whether
they too wanted some extension. Naturally, there ensued
correspondence between the Government of India and the
various other States.

That undoubtedly took time, and must take time, with the
result that by the time the Government of India had received
the replies and was able to assess whether an amendment
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in terms proposed by the Government of Madras was necessary,
Parliament had been prorogued. That is the reason why the
measure could not be brought up before the recess.

The second point raised by my friend Mr. Sidhva was
this that he did not see any reason why we should make a
statutory provision for the recognition of certain qualifications
granted by the Bengal Dental School. According to him that
was a matter which by the Act is left to the Dental Council.
Now, I think my friend Mr. Sidhva has missed one important
point and it is this. The power to grant recognition vested
in the Council relates to qualifications or degree granted by
schools to existence; but we are dealing with a matter in which
degree and diplomas have been granted by a body which has
become defunct. Consequently, it is for the Government of the
day to decide whether the degree granted by a school giving
tuition in dentistry were worthwhile recognition or not. It is
not a matter which should be left to the Bengal Council under
section 10, sub-clause (2). The word is “grants” which means
“is granting at present” and not diplomas which have been
granted before. That being so it cannot be a matter which could
be left easily to be dealt with by the Dental Council under
its power, and if we have to amend the Schedule, then that
must be done by the law itself. That is why a legal provision
is made in the Bill to cover that particular matter.

Now, what I have said with regard to the Bengal Dental
School also applies to what my friend Pandit Thakurdas
Bhargava said on the very same question.

I come now to the points raised by Mr. Kamath. The first
point raised by him was more or less of a technical character.
If T understood him correctly, he said that the law required
that the Register should be ready on the 28th March, 1950,
and that if a person was not on the Register, then under the
provisions of Section 46 and 49, he incurs certain penalties,
while the Ordinance which exempted the person concerned
from these penalties came into operation on the 29th May,
1950. There 1is, therefore, a two months’ period in which a
person not being on the Register and continuing to practise
or holding office was liable to certain penalties. What
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is the position with regard to these persons? I think my
friend Mr. Kamath, if he had read clearly the terms of the
amendment proposed in the Bill itself, he would have seen
that the provisions say that :
“In sub-section (3) of section 46 and sub-section (1) of section

49 of the said Act, for the words ‘two years’ the words ‘three

years’ shall be subsituted and shall be deemed always to have

been substituted.”

Therefore, it is clear that that point has been adequately
covered by the present clause.

Shri Kamath: My point was that if during these two
months, from March 29th to May 29, if a dentist had not been
registered, then under the Act, and because the Ordinance
had not come into force, how could mere executive instruction
from the Government prevent a prosecution, or some other
penalty being imposed on that dentist ?

Dr. Ambedkar: I quite agree that that could not have
prevented prosecution. But fortunately no such case happened
and it cannot happen now because the period is carried back
to the original Act.

Shri Kamath : But then, Sir .......
Mr. Speaker : Order, order. The point is very clear.

Dr. Ambedkar : My friend Mr. Kamath in dealing with
the reasons as to why this Bill was brought in, has made, if
I may say so, certain very serious allegations. The contention
on behalf of the Government is that this Bill has become
necessary by reason of the fact that the States which were
required to carry out the provisions of preparing the list
have not been able to do so. My friend suggests that there
1s another reason, and that reason is that there are certain
British dentists working in this country who do not propose
to become domiciled and get themselves registered, and that
this Bill i1s intended to benefit them. Now, I first of all do
not understand how an extension of one year is going to
benefit a British dentist working here who has no intention
of becoming a domicile of this country. I cannot understand
it. But if my friend persists in making that suggestion, which
I think is a very serious allegation against an hon. Member
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of Government, then it should be his duty when that Member
returns, to specifically put the question and ask her reply,
whether this was the real motive in bringing forward this
particular Bill. I am unable to give any categorical answer;
but I may say that I find it extremely different to believe
that an hon. member of Government should venture to bring
forth such a Bill for no other except, the paltry purpose of
benefiting one or two European dentists now in this country.
It seems to me a most extravagant allegation.

Shri Kamath : I did not say it is the only purpose, it may
be one of the purposes.

Mr. Speaker : But still, the suggestion is very uncharitable.

Dr. Ambedkar : On that point also I would like to point
out to him, in answer to a question that he asked, namely,
to state the present position, that all the States, who were
written to in order to find out how much time they would
find it necessary to prepare the register, have replied that
they would require not less than one year. And the Bombay
Government which may be given the credit of having a more
efficient administrative machinery than others, insisted that
they should have two years. I think that in itself would suffice
to dismiss the suggestion made by my friend Mr. Kamath
that this Bill was intended to protect some Britishers in this
country.

I do not think that there is any point which has been raised
to which I have not adverted in the course of my reply. The
Bill, as it is, is a very simple, non-controversial one. It has
arisen not because of the fault of the Central Government,
but because of the other burdens carried on by the Provincial
Government, they could not find the time to bring a particular
provision of the Act into operation. I do not know whether we
can do anything else except to help the Provincial Governments
to give effect to this piece of legislation and being the Dentists
Act into operation as early as possible.

Mr. Speaker : The queation is:

“That the Bill to amend the Dentists Act, 1948, be taken
into consideration.”
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The motion was adopted.
Clause 2 was added to the Bill.

Clause 3 (Amendment of section 46 and section 49, Act
XVI of 1948 )

Shri Kamath : I beg to move:

“In clause 3, in the proposed amendment to sub-clause (3) of
section 46 and sub-section (1) of section 49 of the Dentists Act,

5 9

1948, for ‘three years’, substitute ‘two years and six months’.

The present clause has been inserted so as to enable State
Governments to complete their registers of dentists under
section 46 and 49 of the Act. This is a retroactive piece of
legislation inasmuch as the words used in the clause are
“and shall be deemed always to have been substituted.” I for
one cannot see why for registering a few hundred, dentists,
such a long period is necessary. I therefore ask again the
Minister to tell the House how many dentists were still to
be registered on the 29th March 1950 and in what stage the
process 1s. That would be useful for us to know how much
time is necessary for the complete registration and why this
extension of time by one year is necessary. If those figures
are forthcoming, we will be able to judge what time would be
needed to complete the work of registration. In the absence
of that it would be very difficult to arrive at an idea of the
time required for the registration.

Dr. Ambedkar : This is a matter of opinion. My friend
Mr. Kamath with his abundant energy and administrative
experience no doubt thinks that six months would be more
than enough for completing the register. But, as I just now told
the House, even a Government as efficient as the Government
of Bombay asked for two years. I personally myself think
that in view of the fact that the obligation of preparing
the register rests upon the Provincial Governments, it is
desirable that this House should follow what the Provincial
Governments think is feasible in this matter. As a matter
of fact we have curtailed the period to one year instead of
the two years asked for by the Bombay Government. We
have stuck to one year, which was the original proposal
by the Government of Madras. I do not think it is possible
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for us with safety to curtail the period for us with safety to
curtail the period provided in this Bill.

Shri Kamath: I take it that the Hon. Minister has no
figures with him.

Dr. Ambedkar : No figures.

Mr. Speaker: If the registers are incomplete, how can
he give the correct figures ?

Mr. Ambedkar : There is no register and who knows who
is a dentist and who not.

The motion of Shri Kamath was negatived,

Shri Sidhva: I beg to move :
Renumber clause 3 as sub-clause (1) of clause 3 and add the
following new sub-clause (2) :

“(2) In sub-section (1) of section 49 of the said Act, after
the words ‘three years’ the words ‘ from the commencement of
this Act or on the completion of formalities under section 32,
whichever is earlier,” shall be inserted.”

Dr. Ambedkar : As my friend Mr. Sidhva has said, this
amendment affects an important principle which underlies the
provisions of this clause, namely that the registers should be
operative on the same date throughout India. This is not a
mere matter of academic interest .....

Shri Sidhva : Is it laid down in the Act ?

Dr. Ambedkar: That is why we have said three or
two years throughout. Otherwise we would have prescribed
different dates for different States. It is necessary and desirable
to preserve the principle of uniformity. The House will see that
it affects eligibility for holding posts. It cannot be said that
a person is eligible for holding a post in a particular State
and not eligible in another State, simply because the State
has not been in a position to prepare the register. Therefore
I think as it is desirable to preserve the principle I cannot
accept the amendment of Mr. Sidhva. After all, the difference
is only a matter of six months.

Shri Sidhva: I beg leave to withdraw my amendment.
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The amendment was, by leave, withdrawn.

Mr. Speaker : The question is:
“That clause 3 stand part of the Bill.”

The motion was adopted.

Clause 3 was added to the Bill.

(Mr. DEPUTY SPEAKER IN THE CHAIR)
Clause 4 (Amendment of the Schedule, Act XVI of 1948)
Shri Tyagi (Uttar Pradesh) : My amendment reads as

follows :

In clause 4, for the proposed item (2A) of Part I of the
Schedule to the Dentists Act, 1948, substitute :

“(2A) Any other institution imparting education or giving
practical training in dentistry which the Central Government may,

in consultation with the Central Council of Dentists, recognise for

this purpose and on such conditions as the Government may deem

fit to prescribe therefore.”

I wish to confess that Dr. Ambedkar is a hard nut to crack. He
has already said in his speech that the organisation mentioned in
this sub-clause was defunct, whereas I was informed by a member
of the council of Dentists that a Committee had been appointed
to Inquire into the conditions of this institution and that the
Committee was already working on it. I don’t want to make any
aspersions on the institution. I don’t know what its standard is, I
have no personal knowledge of it, and that therefore I don’t want
to damage the reputation of the institution. But as an enquiry-is
going on. I think instead of committing the whole Parliament to
recognising that institution, it is better that the Government had
reserved the right in their own hands to decide . . .

Dr. Ambedkar : We are not affecting the institution in any
way. We are dealing with the degrees granted by that institution
in 1940—eight years ago.

Shri Tyagi: Dr. Ambedkar expects me to believe that the
degrees of an institution may be recognised without the institution
itself being recognised. What I am suggesting is that he may even
recognise that institution. I want Government to have powers to
recognise any institution ....
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Dr. Ambedkar : That power exists in section 10(2).
Shri Tyagi: Sir, I do not move my amendment.

Pandit Thakur Das Bhargava: I beg to move :

“In clause 4, in the proposed item (2A) of Part I of the
Schedule to the Dentists Act, 1948, omit all the words occurring
after ‘March, 1940’.

Therefore, as you have recognised all others as dentists
on the basis of practise the principle of practise should also
apply to these eight or ten mens. Therefore, I would request
that this amendment may be accepted.

Mr. Deputy Speaker: May I know the reason of the
Hon. Minister to this amendment ?

Dr. Ambedkar : This clause is a clause which really gives
effect to the suggestion made by the West Bengal Government.
Personally I myself feel, however much sympathy I may have
with my friend Mr. Bhargava, it involves the question of the
assessment of the qualification of the dentist as distinguished
from a person who makes a denture. I thought he was rather
eloquent on the man who makes a denture. A person may
make a denture without being a dentist. We are talking of a
dentist, which is a very different profession.

Pandit Thakur Das Bhargava : But he has got a degree
of L.D.Sc.

Dr. Ambedkar: The point is this. When the Act was
passed, this institution was not deemed to be worthy of
recognition. Subsequently there has been a considerable
degree of agitation and the West Bengal Government decided
to examine the position as to whether any of the persons
qualified by tuition in this college were worthy of recognition.
They came to the conclusion that before 1940 the standard
observed by this institution was some thing which could be
considered for the purpose of recognition. But there again
they said that although there was a standard maintained it
was also known that many boys merely attended and filled in
certain terms without learning anything. Therefore, the two
additional qualifications were introduced that he should not
only have obtained his diploma before 1940 but in the course
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of being a student in that college he should have filled in
certain terms. It is to make the qualification a real one,
worthy of recognition, that these limitations were put in.
I am personally prepared to place myself in the hands of
the West Bengal Government who know the matter better,
rather than substitute my own judgment, however great
sympathy I may feel with the dentists themselves.

The Minister of Law (Dr. Ambedkar) : The wording
of the article is that “the President may, for the purpose
of removing any difficulties, particularly ........... etc.”
“Particularly” does not mean that he has not got the general

power.

Mr. Speaker : As I have understood the point of order
of the hon. Member, apart from the words, “any difficulties”
and “particularly”, he seems to construe article 392 as
empowering the President to make adaptations only for
purpose of transition from the provisions of Government
of India Act to the provisions of the Constitution. That is
substantially the point.

Dr. Ambedkar : That cannot be because it is a wrong
construction. The point raised by my hon. Friend is that
under article 392 the only power which the President
possesses 1s confined to an adaptation of any section of
the Government of India Act, 1935, so as to bring it in
line with the provisions of the Constitution. My submission
is that that is not correct, because the opening words in
article 392 are quite general, namely, “The President may,
for the purpose of removing any difficulties” and then
“particularly etc.” comes in. Suppose you were to drop the
words “particularly in relation to the transition from the
provisions of the Government of India Act, 1935, to the
provisions of this Constitution” the wording would be “The
President may, for the purpose of removing any difficulties,

»

by order direct ............ etc.”.
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(27)

* CODE OF CIVIL PROCEDURE
(AMENDMENT) BILL

The Minister of Law (Dr. Ambedkar) : I beg to move :

“That the Bill further to amend the Code of Civil Procedure,
1908, be taken into consideration.”

The object of this Bill is three-fold. The first one is to
make the Civil Procedure Code applicable throughout India,
except in certain areas which are specified in clause 2 of the
Bill. As the House will remember, while the Civil Procedure
Code extends to what are called Part A states, it does not
extend to Part B States. Part B States have, each of them,
their own Civil Procedure Code which is although more or
less the same as the Civil Procedure Code which operates
in Part A States yet it constitutes a separate jurisdiction.
The result is that there is a great deal of difficulty in the
service of summonses and in the execution of decrees passed
by courts in Part A States within the areas covered by the
courts of Part B States. Since India has become one under
the provisions of our Constitution, it is desirable from the
point of view of establishing civil jurisdiction in the matter
of suits and processes and execution of decrees that there
should be one single Civil Procedure Code. That purpose is
achieved by clause 2.

The second object of the Bill is that there were certain
matters which were not covered by the existing Civil Procedure
Code even as it operates in Part A States. For instance, there
was no provision for the service of foreign summonses from
foreign courts. Again, there was no provision for the execution
of decrees passed by civil courts in places to which this Code
did not apply. Similarly, the execution of decrees passed by
revenue courts in places to which this Code did not apply
was also a matter not covered. Similarly, the provision for the

* P. D, Vol. 8, Part II, 9th February 1951, pp. 2627-32.
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operation of commissions issued by foreign courts is also not
provided for by our present Civil Procedure Code. In order
to provide for these matters, there are introduced in this
amending Bill clauses 6, 8, 9 and 11 which deal with them.
They are by themselves so self-explanatory that I do not think
that any observations of mine are necessary to make hon.
members understand what is the purport of these new clauses.

The most important clause, of course, is clause 12 and it
is with regard to it that I propose to offer some remarks. As
will be observed, clause 12 substitutes sections 83, 85, 86,
87 and 87B. These sections deal with suits by aliens, by or
against foreign Rulers, Ambassadors and Envoys. Now, the
only sections in which certain changes have been made are
86 and 87B. So far as section 86 is concerned, it is really
the old section 86 with some minor changes. The one change
that is proposed to be made in section 86 is in sub-clause
(2) (d). It deals with the waiving of a privilege given to the
foreign Rulers, namely, that they shall be sued only under
certain conditions and subject to the satisfaction of certain
procedural rules. The question that has been raised is whether
any such person covered by the provisions of section 86 can
waive this privilege or whether, notwithstanding the fact
that he is prepared to waive such privilege, nonetheless the
statutory provision should be gone through. Some courts in
India have held that this being a statutory privilege of a
procedural character, it is not open to the party to waive it and
that a person who wants to sue should follow the particular
procedure. Now, it does not seem very right or correct that
a person who has been given a privilege should be debarred
from taking the benefit of that privilege if he thinks that he
does not need or does not want the benefit of that privilege.
In order, therefore, to set this matter right, this provision
has been introduced which expressly says that a person who
has been granted this privilege may waive it if he so desires.

The second clause in section 86 which makes a change and
to which I wish to draw the attention of the House is sub-
clause (4)(b). We have added to the old categories of privileged
persons one more category, namely, the category of a High
Commissioner stationed in India. The position of a High
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Commissioner was up to now somewhat of an anomalous
character. Is he an Ambassador? What is he? Whom does he
represent? Does he carry the privileges as the representative
of a foreign ruler does? In order, therefore, again to remove
this ambiguity, it has been felt that it would be desirable to
include the Ambassador in the category of privileged persons.
There are, for instance, within our territory representatives of
the Commonwealth who have been called High Commaissioners
and who from a diplomatic point of view occupy the same
position as Ambassadors. Consequently, whatever may be
the reason for making this distinction in their designation,
factually, they do represent the heads of their Governments
and it 1is, therefore, proper that they also should receive the
same kind of consideration which an Ambassador does.

The other clause which makes a change in the old section
86, 1s clause 86, sub-clause (4), sub-clause (c). It says that
the privilege granted to the heads of the foreign government,
or to their Ambassadors and High Commissioners may also
be extended to such members of their retinue and their
staff as may be notified by the Government of India by
public notification. Here again, from the point of view of
international law there does not seem to be any unanimity.
One set of international lawyers have held that when you
once grant immunity or a privilege to the Ambassador as the
representative of a foreign State and you do it on the ground
that his little colony is a little bit of his country established
here, there is no ground, legally speaking, for making any
distinction between the man himself and the agents through
whom he operates in this country. There are other international
lawyers who have said that such privileges need not be
extended to everybody, but a state is free to pick and choose
as to whom it shall grant these privileges. Now as this matter
is not settled in terms of international law, it is felt that
the best course would be for the law to give the power to
the Central Government to notify whom it shall extend this
privilege. It would be possible under this clause for the Foreign
Department of the Government of India to make enquiries
as to the practice prevalent in other countries and to make
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suitable notifications in order to be in conformity with the
largest political international opinion in this country. This is
all that we propose to do by way of changes in the old section
86 of the Civil Procedure Code.

Now, I come to section 87B in which I know most Members
are deeply interested. Section 87 deals with the Rulers of the
Former Indian States. The question is whether
12 Noon . . .
they should also be given any privileges, such
as the one they had under the existing. Civil Procedure Code.
Obviously, since they have ceased to be rulers in the political
and legal sense of the term, they of course cannot claim any
immunity from the operation of the law which is applicable
to the rest of the citizens of this country. But the House will
know that certain commitments have been made both by the
Government of India and, if I may say so, also by the Constituent
Assembly when the Constitution was before them, and it is
necessary that we must recognise what we have already done.
What 1is, therefore, proposed to be done by the new Section is
to make section 85 and sub-sections (I) and (3) of Section 86
applicable to the Rulers of the former Indian States. If hon.
members will refer to section 85 as put down in this amending
Bill, they will find that it only says that when a foreign Ruler
proposes to sue or if he is being sued, he may be permitted
to appoint any particular individual, and the Government of
India may permit him to do so, to conduct the litigation on his
behalf either as a plaintiff or as a defendant. There is nothing
wrong in extending this. The only privilege, so to say under
section 85 that a ruler of a former Indian State gets is that
he may not be required to attend personally when the suit is
proceeding against him. He can defend by proxy.

With regard to 86(I), it says that the consent of the
Government of India may be necessary before any proceedings
of a civil character are launched against a Ruler of a former
Indian State. This matter, again, I believe, was considerably
debated yesterday when we were dealing with the Bill to
amend the Criminal Procedure Code. The point was that in
the present circumstances, there are grounds to believe that
those persons residing in the Indian States may have many
grounds or reasons for giving effect to their grudge, to their
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enmity, or personal hostility to a prince, and they may, without
any bona fide reason drag him to a court and harass him.
The object of requiring the consent of the Government of
India is not that there shall be vested in the Government of
India an absolute power to protect the prince from any kind
of litigation in which the opponent may have a substantial
ground for proceeding against him, but to see that the claim
that is made against him is of a bona fide character. Beyond
that there is no purpose in requiring this consent.

With regard to sub-clause (3) it gives him freedom from
arrest and execution of decree against his property except with
the consent of the central Government. As I said, these are
merely, what I might say, fulfilment of certain undertakings
that we have given in order to maintain the dignity of the
Indian Rulers. Beyond that there is nothing.

I might also draw the attention of the House to the
definition of the word “Ruler” which is given in section 87B
(2) (b), 1 think that definition is important. It is not that
every Ruler of a former Indian State will get the benefit of
the provisions contained in section 87B. The definition is of a
restricted sort, namely, that the Ruler must be recognized by
the President as one entitled to these privileges. If a prince
were to behave in such a manner that the President thinks that
he ought not to be recognized, it would be perfectly possible
for the President to delete his name from any notification, so
that he would be reduced to the status of an ordinary citizen
and be liable to the ordinary process to which every citizen
will be liable in this country under the Civil Procedure Code.

The other clauses are just to clear any ambiguity, difficulty
and so on. The most important clause is clause 12 and
think I have given the House sufficient explanation as to
the fundamental basis of the amendments which have been
introduced by this Bill.

Mr. Speaker : Motion moved.

“That the Bill further to amend the Code of Civil Procedure,
1908, be taken into consideration.”
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* Dr. Ambedkar : There is not much that calls for a reply.

But as certain points have been made I should like to
make my position clear.

The first speaker who took part in this debate said that the
provision contained in this Bill with regard to the immunity
to be granted to the retinue of a diplomat was not in accord
with international opinion. He felt that he was convinced
that there was unanimity among the writers dealing with
international law that not only the diplomat should get the
privilege but also his retinues. I am sorry to differ from him.
I have before me several extracts from treatises dealing with
international law and I do not wish to weary the House by
reading them. I can assure the House that I do not find any
such unanimity from the extracts before me. It is on that
account that the section has been worded in the way in which
it has been worded. My friend will also realise that whatever
may be the method of defining the positions, the result will
not be in any way different if the clause is allowed to stand
as it is. Because whether the immunity is granted by the
section itself or whether it is granted by a notification issued
under the section, the result cannot be very different.

His second point was that we were not justified in using the
word “Ruler”, because there are heads of States who are not
called “Rulers”. I should like to draw his attention to the fact
that in drafting this clause we have been following practically
the same language which has been followed in the existing
Civil Procedure Code. I would like to draw his attention to
the heading of section 83 of the Civil Procedure Code, also
to section 85, sub-clauses (1) and (2) and section 86, where
the wording which we have used is also the wording used
there. There is therefore no departure from the language that
has been adopted in the existing Civil Procedure Code. But
in this connection I would like to draw his attention to the
definition that we have given of a “Ruler” which is contained
in proposed section 87A of the Bill which says:

“Ruler” in relation to a foreign State, means the person who

is for the time being recognised by the Central Government to
be the head of that State.”

* P.D., Vol. 8, Part II, 9th February 1951, pp 2646-62.
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Therefore, whether any particular State has a monarchical
form of Government and the Ruler is a monarch or whether
any particular State has a republican form of Government
with a President or some other dignitary at the head of it, it
really cannot make any difficulty at all in view of the fact that
our definition leaves the matter to the Central Government
to State who is to be regarded as the head of the State.

Coming to the position of the Indian Rulers, I have been
asked to clarify one or two things. One is how long these
privileges are going to last, and then, secondly, whether the
privileges are personal privileges of the present, existing
Rulers or whether they have any hereditary character which
will pass on from father to son. My lawyer friends will realise
that a lawyer never undertakes to solve a problem unless the
problem is present to him, before him. No such problem is
present before me and therefore I am not in a position nor
willing to commit myself to any particular interpretation.

Mr. Deputy Speaker: It is there: Rulers for the time
being.

Dr. Ambedkar: Yes, for the time being. Therefore,
what I am saying is that this is a matter which is open to
consideration, to revision, at all times. It is not a matter which
has been so to say taken out of the purview of Parliament or
of Government. If Parliament so chooses, it can decide that
these privileges and immunities shall end because enough
time has intervened for us to suppose that these enemies
of the Indian Princes have died out or disappeared without
leaving any kind of progeny to harass them further, or they
may take the view that these privileges may be permitted
to last till the life time of the present holder. Therefore, the
issue is quite open, not a closed one.

With regard to the assurances that have been demanded
from me on behalf of Government as to how Government
propose to utilise this power of granting or refusing consent,
speaking for myself, I cannot have the slightest doubt in my
mind that any Government or a Member of Government who
may be dealing with this matter would ever think it advisable
or proper to withhold consent in a matter where the claim



z:\ ambedkar\vol-015\vol15-04.indd MK SJ+YS 7-9-2013>YS>27-11-2013 273

PARLIAMENTARY DEBATES 273

is absolutely bona fide. 1 have no doubt in my mind at all
because any Member who might be dealing with such a matter
would be answerable to the House.

Pandit Kunzru (Uttar Pradesh) : Sir, it is past one o’clock
now.

Mr. Deputy Speaker: If possible let us complete the
first reading now.

Pandit Kunzru: The Hon. Minister might take half an
hour.

Mr. Deputy Speaker : How long will the Hon. Minister
take to finish?

Dr. Ambedkar : I will not take long, Sir.

My friend, Mr. Sarwate, in his anxiety to criticise
Government for giving certain privileges to the former Rulers
of Indian States said that he did not quite understand why
sub-section (2) of section 86 was not made applicable to the
Indian Princes, I am sure my friend, Mr. Sarwate, will realise
that we have done the wisest thing in not applying it because
if we had applied it Government would have been debarred
from giving any consent to a suit against a Prince unless
the four conditions mentioned in sub-section (2) had been
satisfied. Clauses (a), (b), (¢) and (d) embodied in sub-section
(2) of section 86 are really rules of International law. There
can be no dispute about them and we don’t want to treat the
Indian Princes on the same footing as ambassadors or heads
of States or Rulers of other foreign States. The immunity
that we have granted therefore, is of a very small dimension.
If sub-section (2) had been made applicable the thing would
have been worse.

I do not think, therefore, that any serious objection can
be levelled against this Bill.
Mr. Deputy Speaker: The question is:

“That Bill further to amend the Code of Civil Procedure,
1908, be taken into consideration.”

The motion was adopted.

Mr. Deputy Speaker: The House will stand adjourned
till 2-35 p.m.
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The House then adjourned for Lunch till Thirty Five Minutes
Past Two of the Clock.

The House re-assembled after Lunch at Thirty Five Minutes
Past Two of the Clock.

[MR. DEPUTY-SPEAKER in the Chair]
Clauses 2 and 3
Clauses 2 and 3 were added to the Bill.
Clauses 4 to 11

Shri Raj Bahadur (Rajasthan): I have an amendment
to clause 4 but I would not like to move it formally. I only
want to say one thing. Nowhere in the Constitution has the
Central Government as such been empowered to constitute a
court. The authority that is there in this behalf is exercised
in the case of the Supreme Court by the President and in
the case of the courts in the States by the Governor of the
State. My objection pertains only to this point. I think that
if we simply substitute the words “under the authority of the
Constitution” for the words “Central Government” it would
be much better.

Dr. Ambedkar: I Cannot accept the suggestion. The
Constitution has established certain courts—the Supreme
Court and the High Courts. As far the establishment of
special courts, Parliament has been given the power and the
Central Government can act under the authority given by
Parliament. Therefore, it is inappropriate to use the words
“the Constitution of India”. Besides, “Central Government”
has been used throughout in all the adaptation orders and I
think it would be very unfortunate if a departure is made in
the matter of terminology in this particular Bill.

Mr. Deputy Speaker: So, the hon. Member’s point is
answered. I shall put clauses 4 to 11 together as there are
no amendments to them.

The question is:
“That clauses 4 to 11 stand part of the Bill.”

The motion was adopted.



z:\ ambedkar\vol-015\vol15-04.indd MK SJ+YS 7-9-2013>YS>27-11-2013 275

PARLIAMENTARY DEBATES 275

Clauses 4 to 11 were added to the Bill.

Mr. Deputy Speaker : On a point of information, in regard
to clause 9 may I know from the Hon. Minister what is the
need for saying “execution of a decree of any revenue court
in any State in any other State”. Could it not be “a revenue
court in that State”? Why should it be augmented?

Dr. Ambedkar : The object of putting it in larger terms
is to facilitate.

Dr. R. U. Singh: When the general discussion on the
motion for consideration was on, I raised the same point and
the Hon. Law Minister was pleased to say that the word
‘Ruler’ is used in some of the sections of the Civil Procedure
Code under discussion. I have looked through the various
sections of the Civil Procedure Code which are under discussion
under clause 12 of the amending Bill, and I dare say that the
word ‘Ruler’ is not used anywhere else. As I said earlier, it
is only the sub-title that uses the word “Foreign Rulers”. In
the sections themselves the word ‘Ruler’ is not used. ‘Ruling
chiefs’ may have been used because this term was in vogue
in this country or some such term may have been used, but
I dare say, Sir, the term ‘Ruler’ has not been used.

As the provisions of the Civil Procedure Code stand, it
was not necessary to define the term Ruler. The point that
was made by me was that it has been done unnecessarily
and I reinforce that argument by saying that when we are
dealing with questions of International Law, we might use
terminology which is familiar to International Law. I observe
that the term “Ruler” is not used. The words used generally
are, “Head of a State” or “Sovereign”’, “foreign State” or
“Foreign Sovereign”. I do think that Government have taken
pains unnecessarily to introduce the term “Ruler”’. I do feel
that if the word ‘Head’ only is substituted now, because they
have re-arranged the section and framed the thing in such
a manner, some of the clauses will become clumsy. In some
places ‘Head of the State’ will have to be used, in some places
‘Head’ only will do. Therefore, while sticking to my original
point of view, I observe that it is unhappy that the term
“Ruler” has been used. I think the clumsy phraseology used
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in the amending Bill may be allowed to stand. Or if that is
not to stand, then, in some places, the word “Head” has to
be used and in other, the jerm “Head of a Foreign State” has
to be used, because the draftsmen have some-how rearranged
the clauses in such a manner that there is no escape from
this position.

Dr. Ambedkar: I am really at a loss to understand why
my hon. friends are unhappy over the phraseology that has
been used in this Bill My hon. friend Mr. Raj Bahadur says
that it is better to distinguish foreign Rulers from Indian Rulers
by giving them a different name. Supposing that was true,
would it not be necessary again to define “Head of a Sate”.

Shri Raj Bahadur: No, no .........

Dr. Ambedkar : In the United States of America, there
is the President; in Great Britain, there is the King; in
Switzerland, there i1s some other machinery to represent
the State. If the facts are various, you will have to have a
definition of “Head of State”.

Another hon. Member says that he has examined the
provisions of the Civil Procedure Code to which I made
reference in the morning. He thinks that the words that we
have used in this amending Bill do not occur there. I hope he
has got a copy of the Civil Procedure Code in front of him.

Dr. R. U. Singh: I have got it here.
Dr. Ambedkar : Please look up the heading of section 83.
Dr. R. U. Singh: That I stated earlier.

Dr. Ambedkar: The heading is, “Suits by Aliens and
by or against Foreign Rulers and Rulers of Indian States.”
I would like to draw his attention also to the fact that this
amendment was made in 1937 by the adaptation of Indian
Laws Order. I cannot say that I am quite up-to-date in the
matter of International Law and the phraseology that they use.
But, I am quite content in saying that any one who made this
Adaptation—and he will permit me to say that the adaptation
was made by the India Office—must have been advised by
some Parliamentary Lawyer, who could not have gone very
much wrong in using the phraseology ‘Foreign Rulers’
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Then, he says that the term ‘Ruler of an Indian Sate’ has
never been used in sections 83 onwards. I quite agree that
a variety of designations have been used. The Indian Rulers
have been called Princes, Rulers, Chiefs and so on. But, what
I want to submit is this. When the Constitution by several
articles has given them a particular description, namely. ‘Rulers
of Indian States’, is it permissible for the draftsmen to use a
language other than the one that is used in the Constitution?
The Justification for using the words “Rulers of Former Indian
States” is simply that that is the language that is used in the
Constitution. We do not want to have any departure from the
language used in the Constitution so as to leave it open to
anybody like my hon. friend Mr. Naziruddin Ahmed to come
up and say, “well, this provision does not apply to the people
to whom it is intended to apply.”

Mr. Speaker: The question is:

In clause 12 in the proviso to the proposed new section 84
of the Code of Civil Procedure, 1908, for “Ruler” substitute
“Head”,

The motion was negatived.

Similar 3 other motions were negatived

* Dr. R. U. Singh: ............. So far as the immunity of
the Rulers of the Indian States is concerned, we do not have
any such assurance from the Law Minister, in regard to
things done even in their personal capacity. We are concerned
with that aspect of the question. It has not been said that
a certain amount of notice would be sufficient or some such
thing. The immunity now sought to be conferred on them is
much greater than the immunity conferred on the Head of the
Indian Republic, as also the Heads of the various States of
the Union. And if Government would indicate their mind and
their policy in this regard, as to the duration of the immunity
and the extent of that immunity—I dare say it ought not to
be very wide—it would be extremely nice indeed..

* P. D., Vol. 8, Part VIII, 9th February 1951, pp. 2664-65.
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Dr. Ambedkar : Before recess, I was also called upon
to answer some of the questions which have been raised by
my friend. I think I gave replies to those which I thought
one should very safely give, and I do not know that I have
anything further to add to what I have said. All that I would
like to say now is this. My hon. friend if he will forgive my
saying so, seems to lack sufficient imagination.

Shri R. U. Singh: All lawyers do not have much of it.

Dr. Ambedkar: Lawyers sometimes have very long
imagination. If he had sufficient imagination he should
have realised the fact that the Constituent Assembly very
definitely and very rightly said that whatever was included
in the covenant made before a certain date, matters contained
in it were not justiciable. Now, I think that was a very
great protection and a very important fact. It means that
Parliament or Government is free to make any change it likes,
notwithstanding the fact that the matters were mentioned in
the convenant. That being so, I think the House at any rate,
should feel satisfied that the future is in no way closed or
dark. I do not think that anybody would expect me to say
anything more than that.

Mr. Speaker : The question 1is:
In clause 12, omit the proposed new section 87B.
The motion was negatived.
Mr. Speaker : The question is:
“That clause 12 stand part of the Bill,”
The motion was adopted.
Clause 12 was added to the Bill.
Clauses 13 to 18 were added to the Bill.
Clause 19.—(Special Provisions etc.)

Amendment made :

In Clause 19, omit “Code of ” occurring in line 2.

—/[Dr. Ambedkar]
Clause 19, as, amended, was added to the Bill.
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Clause 20 was added to the Bill.
Clause 1.—(Short title etc.)

Amendment made :
In Sub-clause (1) of clause 1, for “1950”, substitute “1951”.
—[Dr. Ambedkar]
Clause 1, as amended, was added to the Bill.
The Title and the Enacting Formula were added to the Bill.
Dr. Ambedkar : I beg to move :
“That the Bill, as amended, be passed.”

Mr. Speaker : The question is:
“That the Bill, as amended, be passed”.

The motion was adopted.
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(28)
*PART B STATES (LAWS) BILL

The Minister of Law (Dr. Ambedkar) : Sir, I move for
leave to introduces Bill to provide for the extension of certain
laws to Part B States.

Mr. Speaker : The question is:

“That leave be granted to introduce a Bill to provide for the
extension of certain laws to Part B States.”

The motion was adopted.

Dr. Ambedkar : Sir, I introduce the Bill.

*PART B STATES (LAWS) BILL
The Minister of Law (Dr. Ambedkar) : I beg to move :

“That the Bill to provide for the extension of certain laws to
Part B States, be taken into consideration.”

The Bill is a very simple one...
An Hon. Member : As all other Bills are.

Dr. Ambedkar : Much simpler than the others. The object
of the Bill is this. There are certain Acts passed by the Central
Legislature which on account of the jurisdiction formerly
exercised by the Central Government were confined in their
operation to Part A States only. Part B States (formerly called
the Indian States) which were sovereign and independent,
had their own laws which might be compared to the laws
passed by the Central Legislature under Lists I and III. Now
this Parliament has obtained jurisdiction over the territories
covered by Part B States so far as Lists I and III are concerned.
There are already in existence a large number of Acts passed
by the Central Legislature covering the field of Lists I and II1,
which on account of their territorial limitation did not apply

* P. D., Vol 6, Part II, 20th November 1951, p. 183.
** P. D., Vol 8, Part II, 9th February 1951, pp. 9665-66.
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to Part B States. It is for this purpose that this Bill has
been brought forward.

Hon. Members will see that to this Bill is added a
Schedule giving the list of Acts which it is proposed under
the powers given by this Bill to be extended to Part B States.
There are altogether 135 Acts, so far as I have computed
them, which are sought to be extended to Part B States.

While seeking to extend the Central Acts to Part B
States it is felt that these Acts themselves required some
small amendment according to the views of the various
administrative departments of the Government of India
which are working these Acts. Consequently the occasion
which now exists for the purpose of extending these 135
Acts 1s also utilised for the purpose of making certain
amendments in these Central Acts, so that when this Bill
is passed, not only these Acts will come into operation in
Part B States but they will also come into operation in the
form in which they are modified by the provisions contained
in the various Acts in the Schedule as mentioned therein.
I do not think any controversy is likely to arise over the
principle of this Bill.

There are one or two omissions which we have discovered
since and I propose to move amendments in order to bring
them under this Schedule.

Mr. Speaker: Motion moved:

“ That the Bill to provide for the extension of certain laws
to Part B States, be taken into consideration. ”

* Dr. Ambedkar: With regard to the point made by my
friend from Travancore-Cochin, Shri Sivan Pillay the position
is quite easy as I see it. There are some laws which are sought
to be extended by this Bill which fall in the Concurrent List.
Consequently, it would be open to any State in India to amend
these laws in the manner that they wish to do. To take his
illustration, namely, the Indian Penal Code, it is quite true
that the Indian Penal Code sanctions death as one of the

* P. D., Vol 8, Part II, 9th February 1951, pp. 2669-77.
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penalties. It is equally true, as he has said, that the Penal Code
as it now operates in Travancore abolishes that penalty. Well,
after the Indian Penal code has been made applicable under
this Act, it would be perfectly possible for the Travancore-
Cochin Legislature to pass an amending Bill and amend the
Indian Penal Code in the way they wish to do. Consequently,
so far as the laws which fall under the Concurrent List are
concerned, all States in India which have the power to make
laws will certainly make laws to suit their circumstances.

With regard to the point made by my other hon. friend,
it seems to me that he has not read correctly the provisions
of clause 3 of this Bill which says:

“The Acts and Ordinances specified in the Schedule shall be
amended in the manner and to the extent therein specified ”.
Therefore, this Bill is both a Bill to amend and also to

extend. Of course, he might stay that this is a very inelegant
method of legislation, but let him consider his plan of doing
the thing. We will have to stay here and pass 135 different
laws, first to amend and then to extend. I think it is desirable,
although it may not be quite so straight or elegant, to adopt
the summary procedure that has been adopted in this Bill,
namely, both to amend and to extend. I do not think my hon.
friend will have any quarrel after this explanation.

Mr. Speaker: The question is:

“ That the Bill to provide for the extension of certain laws
to Part B States, be taken into consideration. ”

The motion was adopted.

Clauses 2 to 6.

Clauses 2 to 6 were added to the Bill.
Clause 7.—(Power to remove difficulties)
Amendment made:

In sub-clause (2) of clause 7, after part (b) insert:

“(c) specify the areas or circumstances in which, or the extent to
which or the conditions subject to which, anything done or any action
taken (including any of the matters specified in the second proviso to
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section 6) under any law repealed by that section shall be
recognised or given effect to under the corresponding provision
of the Act or Ordinance as now extended. ”

—[ Dr. Ambedkar ]
Clause 7, as amended, was added to the Bill.
The Schedule

Dr. Ambedkar: I was wondering whether all the
amendments to the Schedule standing in my name may be
taken as moved.

Mr. Speaker: Is the House agreeable to this course?
Hon. Members: Yes, Sir.

Shri Shiv Charan Lal: I would like to have clarification
on one point before you put these amendments to vote. On
page 4 of the schedule, under the Government Savings Banks
Act, 1873, it is said that that Act would not apply to any
deposits made in the Anchal Savings Bank of the State of
Travancore-Cochin. It is not clear to us why it won’t apply
to this Bank.

Dr. Ambedkar: I am afraid it would be very difficult for
me to reply to the various queries. I should therefore like to
explain my position. This Bill is like a supplementary estimate
which the Finance Minister puts before the House, although
the actual responsibility of defending the different estimates
falls upon the different Ministers who are responsible for them.
I am merely sponsoring what the other Departments desire
should be done. I am sorry that the Finance Minister is not
here, otherwise, he might have explained to my friend exactly
why he wants this particular amendment to be made. All the
same, I hope that my friend will agree that this must have
been done after very deliberate and mature consideration.

Mr. Speaker: I do not wish to raise any objection, if the
House has none, but this is not a satisfactory procedure. An
hon. Member is entitled to know before he votes what he is
called upon to vote and why. Even if the position be like the
supplementary estimate, it should be the practice to append
some kind of notes for the benefit of hon. Members explaining
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the reasons why they are called upon to vote for a certain
proposition.

Dr. Ambedkar: It is a very valuable suggestion. We shall
try and follow it up.

Mr. Speaker: What is the present position of Shri Shiv
Charan Lal ? Is he agreeable to vote for it without knowing
the reasons?

Dr. Ambedkar: We shall insure any risk, if he 1is
undergoing one.

Mr. Speaker: It does not mean that he doubts the
correctness or the soundness of the proposition, but still as
a Member he is entitled to know the reason.

Shri S. V Naik (Hyderabad): On page 5 of the list of
amendments to the Schedule, under the heading “Currency
Ordinance, 1940” after section 2, certain temporary provisions
with respect to Hyderabad one-rupee notes are made. I would
like to know what will be the position in regard to the other
currencies that are prevalent in the Hyderabad State.

Dr. Ambedkar: I shall have to answer in the same way
that I have done before. I can inform the Hon. the Finance
Minister and he will probably communicate to the hon. Member
what is the answer.

4 P.M.

I have one more amendment to the schedule. I request
that that may also be taken as moved.

Amendments made:

1. In the schedule, under the heading “The Indian Oaths
Act, 18737, for the item relating to section 1, substitute :

“Section 1.—“except Part B states” substitute “except the
States of Manipur and Jammu and Kashmir”.

2. In the Schedule, after entry relating to “The Partition
Act, 1893”, insert:

“The Livestock Importation Act 1898 (IX of 1898) ,
Section I.—For sub-section (2) substitute :

(2) It extends to all Part A States, Part C States and the

5 9

States of Saurashtra and Travancore-Cochin’.
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3. In the Schedule, under the heading “ The Indian Coinage Act,
1906 7, for the last item substitute :

“After section 23, insert the following, namely:

¢ 24. temporary provisions with respect to certain Part B States
Coins.—Notwithstanding anything in section 6 of the Part B States
(Laws) Act, 1951, coins of such description as at the commencement
of the said Act were in circulation as legal tender in any Part B State
shall continue to be legal tender in that State to the like extent and
subject to the same conditions as immediately before the commencement
of the said Act for such period, not exceeding two years from such
commencement, as the Central Government may, by notification in
the Official Gazette, determine.’”

4. In the Schedule, under the heading “The Indian Companies Act,
1913”, after the item relating to the new section 2B, insert:

“ Section 144.—After sub-section (1) insert:

(2) Notwithstanding anything contained in sub-section (I) but
subject to the provisions of rules made under sub-section (24), the
holder of a certificate granted under a law in force in the whole or
any portion of a Part B State immediately before the commencement
of the Part B States (Laws) Act, 1951, entitling him to act as an
auditor of companies in that State or any portion thereof shall be
entitled to be appointed to act as an auditor of companies registered
anywhere in that State.

(2A) The Central Government may, by notification in the Official
Gazette, make rules providing for the grant, renewal, suspension or
cancellation of auditors’ certificates to persons in Part B States for the
purposes of sub-section (2), and prescribing conditions and restrictions

59

for such grant renewal, suspension or cancellation’.

5. In the Schedule, after the entry relating to the “ Indian
Copyright Act, 1914 ”, insert:

“The Cinematograph Act, 1918 (II of 1918)

Section 1.—In sub-section (2), omit “Hyderabad and’.”

6. In the Schedule, after the entry relating to “The Indian Bar
Councils Act, 1926 ”. insert:

“ The Child Marriage Restraint Act, 1929 (XIX of 1929).

Section 1.—In sub-section (2), for ‘except Part B States’ substitute

)

‘except the State of Jammu and Kashmir’.

7. In the Schedule, under the heading “The Petroleum Act, 1934,
in the item relating to section 1. for “For” substitute “In sub-section
(2), for”.

8. In the Schedule, after the entry relating to “The employment
of Children Act, 1938”, insert:

“ The Motor Vehicles Act, 1939 (IV of 1939).”

Throughout the Act, unless otherwise expressly provided, for the
States’ substitute ‘India’.
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Section 1.—(a) In sub-section (2), for ‘except Part B States’ substitute
‘except the State of Jammu and Kashmir’;

(b) for sub-section (3), substitute:—

‘(3) Chapter VIII shall not have effect in any Part B State to which
this Act extends until the Central Government, by notification in the
Official Gazette, so directs, and notwithstanding the repeal by section 6
of the Part B States (Laws) Act, 1951, of any law in force in that State
corresponding to the Motor Vehicles Act, 1939, the corresponding law,
in so far as it requires or relates to the insurance of motor vehicles
against third party risks shall, until Chapter VIII takes effect in that
State, have effect as if enacted in this Act.’

Section 2.—(a) after clause 9 insert
‘(9A) ‘India’ means the territories to which this Act extends’
(b) omit clause (29A).

Section 9.—(a) In sub-section (2), for ‘In any Part B State’, substitute
‘in the State of Jammu and Kashmir’;

(b) In sub-section (4),—

(1) for ‘any Part B state or’ substitute ‘the State of Jammu and
Kashmir or any’; and

(i1) for ‘in any State’ and ‘in any such State’ substitute ‘in the State’.

Section 28.—(a) In sub-section (2), for ‘any part B State’ substitute
‘the State of Jammu and Kashmir’;

(b) in sub-section (5),—

(1) for ‘any Part B State or’ substitute ‘the State of Jammu and
Kashmir or any’;

(i1) for ‘registration in such State’ and ‘registration in any State’
substitute ‘registration in the State ’; and

(ii1) for ‘ issued in any such State’ substitute ‘issued in the State’.
Section 42.—In sub-section (3),—

(i) in clause (a), for ‘the Government of a Part A State’ substitute
‘a State Government’;

(i1) in clause (h), for ‘any Part B State or’ substitute ‘ the State of
Jammu and Kashmir or any.

Section 133—For ‘the Legislature of a Part A State’ substitute
‘the State Legislature’.

The Sixth Schedule.—For the table, substitute the following:—

Assam AS
Bihar BR
Bombay BM, BY
Madhya Pradesh CP, MP
Madras MD, MS
Orissa OR

Punjab . . PN
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Uttar Pradesh UP, US
West Bengal WB, WG
Hyderabad HT, HY
Madhya Bharat MB
Mysore MY
Patiala and East Punjab States Union PU
Rajasthan RJ
Saurashtra SS
Travancore-Cochin .o .. TC
Ajmer Ad
Bhopal BS
Bilaspur BL
Coorg CG
Delhi DL
Himachal Pradesh HI -
Kutch KH
Manipur MN
Tripura TR
Vindhya Pradesh VP
Andaman and Nicobar Islands AN 7

9. In the Schedule, under the heading “ the Protective Duties
Act, 1946 7, omit the last item relating to section 2.

10. In the Schedule, omit the entry relating to the Employees’
State Insurance Act, 1948, (XXXIV of 1948).

11. In the Schedule, omit the entry relating to “The Transfer
of Detained Persons Act, 1949 (XLV of 1949)”.

12. In the Schedule, under the heading “The Currency
Ordinance, 1940 ”, after the item relating to section 2, insert;

“ After section 2, insert the following, namely:—

“2A. Temporary provisions with respect to Hyderabad one-
rupee notes.—Notwithstanding anything contained in section 6 of
the Part B States (Laws) Act, 1951, notes of the denominational
value of one rupee which at the commencement of the said Act
were in circulation as legal tender in the state of Hyderabad
shall continue to be legal tender in that state to the like extent
and subject to the same conditions as, immediately before the
commencement of the said Act and for such period, not exceeding
two years, from such commencement, as the Central Government

9

may, by notification in the Official Gazette, determine’.
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13. In the Schedule, insert the following as the first entry:
“The caste Disabilities Removal Act, 1850 (XXI of 1850)

Long title and preamble.—For ‘the territories subject to the
Government of the East India Company’ substitute ‘India’

Section 1.—(1) For ‘the territories subject to the Government
of the East India Company’ substitute ‘India’ and for ‘in the
courts of the East India Company and in the courts established
by Royal Charter within the said territories’ substitute ‘in any
court’.

After section 1, add the following section, namely:—

2. Short title and extent.—(1) This Act may be called the
Caste Disabilities Removal Act, 1850.

(2) It extends to the whole of India, except ‘the State of
Jammu and Kashmir’. ”

—/[Dr. Ambedkar]

The Schedule, as amended, was added to the Bill.
Clause 1.—(Short title etc.)
Amendment made:

In sub-clause (1) of clause 1 and elsewhere in the Bill where
there is a reference to the Part B States (Laws) Act, 1950, for
“ 1950 7 substitute “1951”.

—[Dr. Ambedkar]
Clause 1, as amended, was added to the Bill.
The Title and the Enacting Formula were added to the Bill.

Dr. Ambedkar: I beg to move :
“That the Bill, as amended, be passed.”

Mr. Speaker: Motion moved :
“That the Bill, as amended, be passed.”

Capt. A. P. Singh (Vindhya Pradesh): Sir, I would like
to draw your attention to one point. The statement of Objects
and Reasons lays down that “for the purpose of improving
the administration”, and as such I oppose it; although this
is not a part of it and so no amendment could be put forth
in this connection.

Mr. Speaker : Order, order. The hon. Member is too late.
I may inform him, however, that a protest on this same point
was raised by another Member of this House previously.
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Dr. Ambedkar: I would like to apologise, Sir.

Mr. Speaker: The question is:
“ That the bill, as amended, be passed.”

The motion was adopted.

PREVENTIVE DETENTION (AMENDMENT) BILL

* The Minister of Home Affairs (Shri Rajgopalachari):
........... I was coming here in a hurry for I heard that Dr.
Ambedkar was able to get through two solid Bills in this
House as I had not at all anticipated last evening. It seems

to me that people treat me much worse than they treat Dr.
Ambedkar.

The Minister of Law (Dr. Ambedkar): I am a Harijan;
you are not.

LAYING OF ADAPTATION ORDER ON THE
TABLE

** Mr. Deputy Speaker: Dr. Ambedkar.

The Minister of Law (Dr. Ambedkar): Mr. Deputy
Speaker, Sir.........

Shri Syamnandan Sahaya (Bihar): Sir, before the Law
Minister begins, may I make a submission? Now we have
got an idea of the work to be done by Parliament up to the
16th. But we do not yet know what Bills or other legislative
measures or other work will be taken up on the 17th of this
month and ...

Shri Sidhva (Madhya Pradesh): There is the agenda up
to the 19th.

Shri Syamnandan Sahaya: But it only says whether
the business will be official or non-official.

Shri Sidhva: No, they are all official Bills. We got it
today.

* P. D., Vol 8, Part II, 9th February 1951, p. 2679.
** P. D., Vol 10, Part II, 12th April 1951, p. 6659.
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Dr. Ambedkar: Mr. Deputy-Speaker, yesterday, my hon.
friend Mr. Hussain Imam raised a question with regard to an
answer which I gave to a question put by Pandit Bhargava
with regard to the Adaptation Order issued by the President.
Unfortunately I was not present in the House. I wish he had
given me previous notice that he was going to raise this matter;
I certainly would have been present in the House to give him
the answer. From the proceedings, extracts from which were
supplied to me yesterday evening. I find that he raised two
questions. One question which he raised was that he was not
able to obtain a copy of the Adaptation Order although he
made an effort to get one. On that point, the facts which I have
been able to ascertain are these. The Adaptation Order was
published in the Gazette Extraordinary dated the 4th instant.
I gave my reply on the 7th. Copies of the Adaptation Order,
or rather, of the Gazette, were received in the Constitution
Branch on the 10th, the date on which he sent a telephonic
message to the Constitution Branch, enquiring as to what had
happened to the copies of the Adaptation Order. My information
is that the Superintendent whom he contacted on that matter
told him that the copies of the Gazette Extraordinary had
just reached him and that he was examining whether there
were any clerical or printers’ errors. I am told that my hon.
friend did not specifically ask for a copy. I do not know, he
is in a better position to confirm this or not.

Shri Hussain Imam (Bihar): I asked for it in the Notice
Office and in the Library.

Dr. Ambedkar: I am telling what happened in the
Superintendent’s branch. That being so, the hon. Member
was not directly supplied any copies from the Constitution
Branch. It is obvious that if the copies were received by
the Superintendent on the 10th it was not possible for him
to supply copies to the Notice Office for distribution among
Members of Parliament. That is the position so far as the
first complaint is concerned.

I find from the proceedings, extracts of which were sent to
me, that the hon. Member also raised a question of privilege.
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What I understood him to say was that as soon as an
Adaptation Order is made by the President, it ought to be
placed on the Table of the House. Now, Sir so far as that
point is concerned, my submission is this. Whatever privileges
this House has, they are regulated by article 105 of the
Constitution which says that the Parliament shall have all
the privileges which the House of Commons has. That takes
us to an enquiry as to whether, when laying a paper on the
Table of the Parliament is a matter of privilege and when it
is not a matter of privilege. Referring to May* one thing is
quite clear....

Mr. Deputy Speaker: I am sorry to interrupt the Hon.
Minister. So far as the question of privilege is concerned first
of all the Speaker looks into the matter, goes through the
rules and regulations and then ascertains the opinion of the
House. If he comes to the conclusion that a matter of privilege
is involved, he then sends it to the Privileges Committee. I
do not think the hon. Member seriously raised a question of
privilege. The question was that a copy of the Adaptation
Order ought to be made available. He went to the Notice Office
and also to the Library. He said that the Adaptation Order
was made as early as the 4th April and therefore normally
expected it to be placed in the Library in a day or two. Now
that the matter has been made clear by the Law Minister we
need not go further into the question of privilege.

Dr. Ambedkar : If that is your ruling I would not pursue
the matter. But I only wanted to submit one point which 1
think is of general interest and which the House should know.
A matter of privilege can arise only when a statute makes
it obligatory upon the government that a paper should be
laid on the table of the House. Now so far as the Adaptation
Order 1s concerned there is no such obligation at all. I would
like hon. members to compare article 372, which deals with
Adaptation, with article 392 which deals with an order
made by the President for the removal of difficulties in the
Constitution during the transition period. It will be found
that so far as article 392 is concerned there is a specific sub-
clause which says that any order made by the President for
the removal of difficulties shall be placed on the table of the

* May’s Parliamentary Practice—ed.
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House. There is no such proviso with regard to article 372.
Therefore my submission was that there is really no privilege
involved and the question of breach of privilege therefore
cannot arise.

Pandit Maitra (West Bengal): Sir, are you going to allow
a general discussion as to whether or not this is a question
of privilege ....

Shri Bharati (Madras): The Chair has already ruled that
there was no question of privilege.

Mr. Deputy Speaker: I am not deciding the question
of privilege at all. In as much as there was a reference by
Mr. Husain Imam to the word privilege, the Hon. Law Minister
thought that he must answer that other point also. He has
now placed his view point. That question does not arise now
and therefore I will not go into it.

[MR. DEPUTY-SPEAKER in the Chair.]

*Mr. Deputy Speaker: The hon. Member may resume
after we hear the Hon. the Law Minister.

Dr. Ambedkar: Sir, I have applied my mind to the points
which you were good enough to put to me and I would like
to submit my opinion about those points.

The real question that the House has to consider is whether
this Bill offends against Article 117—either clause (1) of that
article, or clause (3) of that article. Those are the main points
that are to be considered and the clauses which require to
be considered in the light of Article 117 are clauses (4), (5)
and (6) of the Bill.

I should take clauses (5) and (6) together. Now it 1is
contended that those clauses offend against clause (1) of Article
117. The validity of that contention must depend upon the
meaning that is to be attached to the word “appropriation”
occurring in sub-clause (d) of clause (1) of Article 110 which
defines what is a “Money Bill”. Now, I am quite certain in
my mind that the word “appropriation” which is used in

* P. D., Vol. 10, Part II, 12th April 1951, pp. 6725-27.
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sub-clause (d)—and I have verified myself by reference to
May’s “ Parliamentary Practice ” where this matter has been
discussed at great length—is a term of art and it involves two
things: first the naming of the service, the particular service,
and secondly the exact allotment of money to be spent on
that particular service. It is these two things that go to make
what we know now as appropriation and it is in that sense
that the word is used both in Article 114 and Article 266 of
the Constitution.

Reading the two clauses 5 and 6 in the Bill I do not think
it is possible to import into those two clauses any such thing
as we now understand by the term “ appropriation”. They are,
in my judgment, mere directions to the Government that this
is a service on which money may be spent which Government
may or may not spend. Therefore, so far as Article 117, clause
(1) is concerned, the Bill, it may be said, sails clear and no
difficulty can arise on that account.

Now, I turn to clause 4 of the Bill. There, we have to
consider whether that clause offends against clause (3) of
Article 117. My conclusion is that it does, because clause 4 of
the Bill imposes a liability upon the Government to undertake
a service which, if the Bill is passed by this House, would
undoubtedly involve expenditure out of the Consolidated
Fund. Therefore, it would require a recommendation from the
President under the provisions of clause (3) of Article 117.

The question that remains for consideration is this. At
what stage must the recommendation of the President be
forthcoming? The word used there is “ consideration ”. It has
been contended that “ consideration ” means the very initation
of the Bill. I am afraid I cannot agree with that contention. A
bill has two stages: the first stage is called in our parlance “
Introduction ”, which is different from ‘ consideration ’. After a
Bill is introduced, then the stage of consideration begins and
the stage of consideration continues from that point when the
Bill is taken up by the House after the stage of introduction,
until it is passed. During that interval the proceedings are
proceedings in respect of consideration of the Bill. Therefore,
in my humble opinion, if before the motion for passing is put,
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a recommendation 1s obtained, that would meet the
requirements of clause (3) of Article 117. But while that is so,
I think there is one practical point which must be considered.
The House must not readily assume that the President will
give his assent or recommendation whenever it is asked. If
a financial liability is involved, the President will have to
consider the matter in detail and find out whether the financial
condition of the country is such as he could agree to take
more financial liability. It is possible that the President may
refuse his recommendation, in which case the labour spent
by the House would be wasted. I think, therefore, there is
no harm in adopting or suggesting the rule that whenever
there is any bill projected before the house which involves
or is likely to involve expenditure from the Consolidated
Fund, the House should insist that immediately, before the
consideration stage begins, the Member in-charge should
produce a recommendation from the President so that the
House may be engaged in labours which may ultimately not
turn out to be fruitless.

Mr. Deputy Speaker: We have heard this point in extenso.
I entirely agree with the Hon. the Law Minister in coming
to the conclusion that ‘appropriation’ as used in Article 110,
Sub-clause (1) (d) is only a term of art and it applies only
to cases which are referred to in Article 114. Therefore the
provisions do not militate against the provisions of Article 117
(1). Of course, it involves expenditure from the Consolidated
Fund and therefore comes within the purview of sub-clause
(3) of Article 117.

*Mr. Chairman : So far as the word “mechanical” goes
it appears the defect must be something relating to the
machine. So far as the word “construction” used by Mr.
Sidhva goes, it does not look quite opposite. The word
“structural” better explains the meaning. At the same time,
if both the words are taken away the wording will be merely
“defective” which perhaps will be more vague than now. So

* P. D., Vol 10, Part II, 18th April 1951, pp. 7006-8.
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far as the powers given in clause 19 are concerned, the
wording is, “prescribe the power, duties and functions of the
registering authority and the local limits of their jurisdiction.”
If a rule can be made that it will be the duty of the registering
authority to look into the structure of the ship also, then I
think this lacuna may be covered. But I leave that to the
House to decide. If the hon. Minister wants to change the
wording. I will certainly permit an amendment at this stage.

Shri S. C. Samanta (West Bengal): May I suggest that
we say, “mechanically or otherwise defective”?

Shri Santhanam: You are making it more vague.

Pandit Munishwar Datt Upadhyay (Uttar Pradesh):
If the word “mechanical” is dropped and only “ defective”
remains, then all sorts of defects can be covered by the rules.

The Minister of Law (Dr. Ambedkar): May I say a word
as it strikes me? I have not seen the Bill and therefore I am
speaking from such impression as I have formed. The main
object of the Bill is to secure safety. Now, safety depends, so
far as I understand it, upon the mechanical structure of the
ship and not upon structure in the sense of its shape or size.
Therefore a distinction, I think requires to be made between
the two, the structural defect which has nothing to do with
the ship, and the mechanical defect which has something,
in fact greatly, to do with the safety of the ship. The object
of the Bill is to secure safety and therefore emphasis must
necessarily be laid upon the mechanical side of the ship and
not so much upon the structural side. A man may have, for
instance, an oblong ship; a ship may be something whose
bottom may be very different from the others.

Shri Sidhva: That is a defect.

Dr. Ambedkar: What I want to know is, what is a
structural defect? One man may say, “ From my point of view
it is a structural defect. It ought to have been in some other
shape.” Another man may say, “ It ought to be of some other
shape.” The submission I am going to make is this, that the
Bill aims at securing the safety of the passengers; the safety
of the passengers essentially, mainly, fundamentally depends
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upon the mechanism of the ship, and therefore what 1is
necessary in the matter of giving a certificate by the surveyor
is that he should see whether there is any mechanical defect.
That is my submission.

Shri Venkataraman: May I ask the Law Minister......

Dr. Ambedkar: This is no question of law. I am only
speaking as one of the Members of the House.

Shri Hussain Imam: Sometimes structural defects may
endanger the safety of passengers. For instance, the railings
on the deck may be so low that passengers may fall into
the water. Again, if the blades are not properly screened
passengers may fall on them and get crushed. Similarly,
if the engine room is not properly protected you may have
accidents. The word “structural” does not imply any defect in
size and shape but should be included for the same purpose on
which the Law Minister insists, namely, that it is the safety
of passengers that we look to. We must trust our authority
to so interpret the statute as not to make it inoperative. I
consider “structural” is very essential.

Shri Sidhva: My friend Mr. Santhanam said that though
my wording did cover the intention still there is vagueness in
it, and my Hon. friend Dr. Ambedkar has stated that what
we aim at is the safety of passengers. I am also for safety,
but he has mixed up shape with safety. My hon. friend.
Mr. Hussain Imam has come out with the correct instances.
I can tell Mr. Santhanam that some of these shipowners
deliberately put the railings very low and as a result many
accidents have occurred.

An hon. Member: Why put it “deliberately” low?

Shri Sidhva: Because it cuts down the costs. The deck
Passengers Committee has made structures on this practice.
There are many other structural points, for instance, use of
bad wood in construction. Those who have experience in this

field have spoken in favour of my suggestion. Unfortunately,
my friend Dr. Ambedkar........

Dr. Ambedkar: I have travelled very much......
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(29)
SUPREME COURT ADVOCATES

(PRACTICE IN HIGH COURTS) BILL

* The Minister of Law (Dr. Ambedkar): I beg to move :

“That the Bill to authorise advocates of the Supreme

Court to practise as of right in any High Court, be taken into

consideration.”

The Bill is a very simple Bill. The House will realise that
we have now in India two different courts—the High Courts
and the Supreme Court. The High Courts and the Supreme
Court have independent jurisdictions in the matter of enrolling
persons who as of right may practise before them. The
High courts have their own rules for enrolment—of persons
appearing in their courts. The Supreme Court has recently
made its rules which are published in the Gazette according
to which it is said that a person shall not be entitled to be
enrolled as an advocate unless he possesses:

(1) (a) a degree in law of an Indian University, or
(b) is a member of the English Bar,

(2) has been for not less than ten years in the case of
a senior advocate or seven years in the case of any other
advocate, enrolled as an advocate in a High Court or a
Judicial Commissioner’s court in the territory of India.

We have, therefore, to-day two different sets of lawyers—
one who are enrolled on the roll of the Supreme Court and
another set who are enrolled on the roll of the High Courts.
But the difficulty is this that those who are enrolled on the
roll of the Supreme Court are not entitled to practise in the
High Courts unless they are also enrolled on the various High
Courts. It is felt that this causes a great deal of difficulty for
clients. Let me illustrate the difficulty by a simple example.
There is an appeal which comes, say for instance, from the

* P. D., Vol 10, Part II, 20th April 1951, pp. 7120-25.
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Madras High Court to the Supreme Court. The client instead
of employing a Madras advocate wishes to employ an advocate
from U.P. which he is perfectly entitled to do provided of
course that the U. P. counsel is enrolled in the Supreme
Court. It may however, happen that the matter is not finally
disposed of by the Supreme Court and the Supreme Court
sends the case back to the original High Court from which it
came up, for further evidence, or for the trial of some issues
or for taking evidence or something like that. Now, the U. P.
lawyer, who was originally engaged in the Supreme Court in
the matter which came from Madras, while he can appear
in the Supreme Court and conduct the case, argue the case
and so on, he cannot be engaged when the case is remitted
back to the High Court of Madras, as he is not an advocate
of Madras, he is an advocate of U. P. Now this difficulty, it is
felt, must be resolved, because it is in the interest of justice
not merely in the interest of the client that a lawyer who
has spent a large part of his time and energy in studying
the case and understanding it should also be in a position
to deal with it when it is remitted back to the original court.

Well, this difficulty could be solved in two different ways.
One way to solve it would be to say that any particular lawyer
who has been engaged in a particular case, when that case
goes back, that particular lawyer would be entitled to appear
in that case. The other is to have a general rule saying that
all lawyers and advocates who have been enrolled by the
Supreme court shall as of right be entitled to practise in any
court. The original idea on which we were proceeding was the
limited one. But subsequently on further consideration it was
felt that it would be desirable to have a general rule permitting
all advocates who are enrolled in the Supreme Court as of
right to practise before any High Court, without any further
procedure to be undergone. That is what this bill proposes
to do. This as I said, is the general principle which the Bill
embodies. To this principle, the Bill attaches two exceptions.
One exception is this. A lawyer who is enrolled in the Supreme
Court shall not automatically be entitled to practise in a High
Court on the original side. He may practice on the appellate
side without any further enrolment but not on the original
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side. The second exception proposed to be made is with regard
to a lawyer who was an ex-judge and has been enrolled,
because before the Constitution came into existence there was
no rule prohibiting judges, after retirement, from practice.
They were free to practise and there are many cases where
judges have been enrolled in the Supreme Court and are
allowed to practise, but there are cases where persons, who,
before the Constitution, were appointed to the High Courts
and were required to give an undertaking that they would
not practice in that particular High Court. Our exception says
that if there is any advocate of the Supreme Court, who was
an ex-judge of a High court and had given an undertaking
not to practise in a particular High Court (which must be the
High Court of his own province) then he shall not practise
notwithstanding the provision contained in this Bill. These
are the simple provisions of the Bill.

Shri C. Subramaniam (Madras): What is the reason for
the first exception?

Dr. Ambedkar: The reason is this. Under the Bar Councils
Act a special provision exists. I believe there are only now
three courts which have got original jurisdiction. All other
High Courts are only appellate High Courts and they have
no original jurisdiction but they have been invested with
special powers to make rules for the enrolment of persons
on the original side. As it is not proposed to amend the Bar
Councils Act, it is felt desirable to keep that provision intact.
That cannot cause much difficulty, because after all when the
matter is remitted back by the Supreme Court to the High
Court it will in all probability and in most cases be dealt
with by the appellate side of the High Court.

Shri S. N. Sinha (Bihar): Some of the High Courts have
got original jurisdiction in cases like probate and company
law. Even in these cases are you going to prohibit?

Dr. Ambedkar: Leave something for the local lawyers.

Myr. Chairman : Motion moved

“That the Bill to authorise advocates of the Supreme Court to
practise as of right in any High Court, be taken into consideration.”



z:\ ambedkar\vol-015\vol15-04.indd MK SJ+YS 7-9-2013>YS>27-11-2013 300

300 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

Shri Venkataraman (Madras): This Bill in so far as it
tries to unify the bar of this country is most welcome. Not
only after the establishment of the Supreme Court but even
earlier, immediately after the establishment of the Federal
Court, the lawyers’ conference held in Madras year after year
suggested by passing resolutions that the Bar in India should
be unified and there should be an All-India Bar Council and
the enrolment of and disciplinary jurisdiction over all these
Lawyers should be brought under one central control, namely,
the All-India Bar Council. Though this bill does not go so far
as that, it certainly makes a beginning in that it says that
the advocates who are enrolled in the Supreme Court will be
entitled to practice in the High Courts notwithstanding the
fact that they have not been enrolled in such High Courts
themselves. The Minister unfortunately stopped short of the
very ideal which he set before himself. He said that it was
his intention that the advocate who is enrolled as a member
of the Supreme Court Bar should be enabled to go and appear
in the province from which the case emanated even though he
was not enrolled as an advocate of that court. If you merely
substitute for the word “Madras” in the instance which the
Hon. Minister gave by the word “Bombay” and then apply all
the process step by step, which he took us through, you will
find that the object, when he says is embodied in this Bill,
is not carried out. I will repeat the instance myself.

Suppose a case emanates from Bombay and if chances that
an advocate from Madras is engaged to appear before the
Supreme Court on an appeal. It is possible for the Supreme
Court to remit the case not only to the appellate side of the
High Court but even send it back for a finding to the original
side of that court. That advocate who studied and prepared
the case and spent a lot of time over it—the client too must
have spent a lot of money, as the Minister said, in briefing
and instructing that particular advocate—would be prevented
from appearing on the original side, just because the exception
has been introduced in the Bill. Let me look at the rationale
of the exception introduced...

Dr. Ambedkar: There is no iogic in it I confess.
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Shri Venkataraman : He has aken the argument out of
my mouth.

Dr. Ambedkar: I do not accept logic ; I accept expediency.

Shri Venkataraman: ‘So I shall proceed on the basis
that there is no logic......

Mr. Chairman : May I ask the hon. Minister if a question
of fundamental rights under article 22 is not involved in this?

Dr. Ambedkar: We have just now heard from several
Judges that they are prepared to make classifications.

Shri Venkataraman : Article 22 of the Constitution gives
the right to legal practitioners to appear in all courts. This
Act will certainly be challenged by some enterprising lawyer
some day and there is no doubt about it.

Apart from that I want to bring to the attention of the
Hon. Minister that he will lose nothing by deleting part (a)
of the proviso to clause 2. I understand that in Bombay also
they have abolished the distinction between the advocates of
the original side and the advocates of the appellate side.....

Dr. Ambedkar: They allow them to go from one side to
the other after a certain period.

Shri Venkataraman: The practice which was hitherto
prevailing of practitioners on the appellate side not being
entitled to appear in cases on the original side has gone and
today the preactitioners on the appellate side can still appear
on the original side as in the Madras High Court. So far as
the Madras high Court is concerned there is no distinction
between a practitioner on the appellate side and a practitioner
on the original side. An advocate of the Madras High Court
can appear on both the appellate and original sides......

Dr. Ambedkar: They go without shoes also.

Shri Venkataraman: There are customs and customs. I
can see quite a few of people here which would be appalling
to my countrymen.

We are not concerned with footwear here but with the legal
rights of the practitioners. A practitioner of the Bombay High
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Court is also placed on the same footing. The difference
between the Bombay and Madras High Courts consists in this :
whereas in the High Court of Madras there is no dual system,
an advocate need not necessarily be instructed by an attorney
or solicitor for appearing on the original side, in the appellate
side they have got that system in which the practitioner on the
original side must be instructed by a solicitor or an attorney.
I can understand solicitors and attorneys insisting on their
privileges being preserved for them. So far as their rights
are concerned, let them be preserved. Let any practitioner
appear but let him be instructed or briefed by an attorney or
solicitor. If that is the object it can very well be preserved and
achieved by deleting the words “ to plead ”. Any practitioner
of the Supreme Court can be prevented from going before
the High Court of Bombay or any other High Court on the
original side. This Bill as stands with part (a) of the proviso
will make it impossible for a practitioner of the Supreme
Court to appear on the original side notwithstanding the fact
that he had appeared in that particular case itself before the
Supreme Court and the case had been remitted to the original
side of that court.

An Hon. Member : Let him continue tomorrow. It is five
o’clock.

The House then adjourned till a Quarter to Eleven of the
Clock on Friday, the 20th April, 1951.

* SUPREME COURT ADVOCATES
(PRACTICE IN HIGH COURTS ) BILL—concld.

Mr. Speaker: We will now proceed to legislative business,
namely: The further consideration of the motion moved by
Dr. Ambedkar yesterday:

“That the Bill to authorise advocates of the Supreme

Court to practise as of right in any High Court, be taken into

consideration.”

Shri Venkataraman (Madras): Yesterday, I was
submitting that this Bill is a welcome measure, but that the

* P. D., Vol. 10, Part II, 20th April 1951, pp. 7129-34.
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proviso militates against the very object of the Bill. I was
trying to show how........

The Minister of Law (Dr. Ambedkar): To cut short the
proceedings, I may say I am prepared to accept the amendment,
subject of course, to other understandings.

Shri Venkataraman: I am very grateful to the hon. Law
Minister for accepting the suggestion and so I whole-heartedly
support the Bill without clause (a) in the proviso.

Pandit Thakur Das Bhargava (Punjab): I rise to support
the Bill.........

...... With regard to proviso (b) I have a point to submit.
Proviso (b) is to the effect:

“(b) to practise in a High Court of which he was at any time

a Judge, if he had given an undertaking not to practise therein

after ceasing to hold office as such Judge.”

I submit that the prohibition to practise in the High Court
by a man who is an ex-Judge of that High Court should not
depend on any undertaking. Public policy requires that an
ex-Judge of a high Court should not practise in that Court,
but the proviso makes it conditional upon an undertaking
having been given. There are many High Courts where no
undertakings have been taken. Therefore, if ex-Judges are to
be prohibited from practising in the particular Court, it should
be independent of any undertaking given. There is an Article
in the Constitution prohibiting all ex-Judges from practising in
any Court—not merely in the Court where he was a Judge but
in all other Courts. I submit proviso (b) militates against that.
This proviso would allow an ex-Judge to practise in a High
Court if he has not given an undertaking. The Constitution,
however, says that all ex-Judges are prohibited from practising
in any High Court.

Dr. Tek Chand (Punjab): Judges appointed after the
coming into force of the Constitution.

Dr. Ambedkar: Yes, that is the rule.
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* Mr. Chairman: The question of amendments will come
later. Perhaps it may be that after the Hon. the Law Minister
has given his reply many of the doubts of the hon. members
may be cleared up. Then we can think of the amendments.

Dr. Ambedkar: Most of the questions that have been
raised in the course of speeches delivered by hon. Members
have very little to do with the merits of the Bill. They deal
with a subject which is more relevant to the unification of
the Bar. As I said yesterday, this Bill primarily does not aim
at the unification of the Bar. The aim of the Bill is a very
limited one and is to remove the difficulties that are caused by
enrolment of advocates by the High Court and by the Supreme
Court in their independent jurisdiction. Clients have suffered
on account of the fact that lawyers whom they engage in the
Supreme Court are not permitted to appear in a High Court
when the same matter is remitted by the Supreme Court
to the High Court. That is the limited purpose of this Bill.
But in view of the general desire that while achieving this
limited purpose something might be done in the direction of
unifying the Bar, I have accepted two proposals which really
are outside the immediate object of the Bill.

One 1s to permit all lawyers who are enrolled in the
Supreme Court to practise in all the high Courts which of
course means right to practise in all courts subordinate to
the -different High Courts.

The second point which I have accepted is to remove the
restrictions originally placed in the Bill that the right to
practise which is being given by this Bill to advocates enrolled
on the Supreme Court shall be confined only to the appellate
side. The clause is being deleted.

I have listened to the various speeches and all that I can
say is that I realise the difficulties and I have a great deal
of sympathy with the point of view that has been expressed
by the various Members. When there is an opportunity and
time the Government of India will no doubt consider this
matter and bring forth a comprehensive measure which would

* P. D., Vol. 10, Part II, 20th April 1951, pp. 7140-42.
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bring about the unification of the Bar in India which is a
subject at the heart of many Members here. I will, therefore,
not go into that aspect of the question.

Then there remains only one question which was raised by
my friend Pandit Thakurdas Bhargava which also, I think, is
quite outside the merits of the Bill. There is no doubt about
it that anything that we do here in Parliament must always
be subject to the provisions of the Constitution. If article 22
of the Constitution permits a legal practitioner to be engaged
by an accused person to defend himself and if by the rules
of enrolment enforced either by the High Court or by the
Supreme Court a certain person does not become a legal
practitioner within the meaning of the Constitution, in my
mind there can be no doubt that the rules made by the High
Court or by the Supreme Court would be at variance with
the Article of the Constitution and the Constitution would
prevail. At this moment all I would like to say is that I am
not quite certain in my mind in what sense the term ‘legal
practitioner’ is used in the Constitution. Whether it is used
in the general popular sense that anybody who can go to a
court of law and appear in any matter is a legal practitioner,
or whether the Constitution uses the term in the technical
sense that a legal practitioner means a person defined to be
a legal practitioner either in the Legal Practitioners Act or in
the rules made by the High Court or the Supreme Court, is
a matter on which I do not propose to express any opinion.
My friend Pandit Thakur Das will also realise that even the
Legal Practitioners Act does not give the general right to
practise to all those who are defined as legal practitioners.
There are fields which are earmarked or rather which are
limited to certain classes. For instance the pleaders and the
mukhtiars are no doubt legal practitioners within the meaning
of the Act, but as he knows they have no general right to
practise, nor is their right to practise a permanent one. Their
certificates are annual certificates and when these certificates
are exhausted they cease to be legal practitioners. All these
things to my mind are quite irrelevant for the purposes of the
Bill and they will no doubt take care of themselves when the
matter is raised before a court of law. I do not think there is
any other thing that calls for any explanation.
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Mr. Chairman : The question is:

“That the bill to authorise advocates of the Supreme Court to
practise as of right in any High Court be taken into consideration.”

The motion was adopted.
Clause 2.—(Right to practise in any High Court)

Mr. Chairman: May I know whether the Hon Minister,
is accepting any of the amendments?

Dr. Ambedkar: I am not accepting any amendment
except No. 7 by Shri Ahmed Meeran to delete part (a) of the
Proviso. But of course my friend will realise that some little
redrafting will be necessary because if (a) goes (b) will have
to be renumbered.

* Mr. Chairman : I think the Hon. Minister wishes to
reply so far as this part of the question is concerned.

Dr. Ambedkar: My hon. Friend has really explained the
position and I do not think I have very much to add : but to
make it simpler than he has done, the position is this. Article
220 of the Constitution applies to future Judges who have taken
the position of High Court Judges after the commencement
of the Constitution. Their going to practise either before the
Supreme Court or before any Court, whether a High Court
or subordinate court, cannot arise at all.

Dr. Tek Chand: In India.

Dr. Ambedkar: Yes, in India. Because, article 220
specifically says so. We are really dealing with the case of High
Court Judges who were Judges before the Constitution came
into existence. As my hon. friend pointed out, those Judges of
the High Court before the commencement of the Constitution
may be divided for the purpose of argument, into two classes:
those who had given an undertaking that they will not practise
in their Court and those who had not given an underaking.
All that this proviso seeks to do is to bind down those High

* P. D., Vol. 10, Part II, 20th April 1951, pp. 7147-49.
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Court Judges who had already given an undertaking. That is
the simple position. Of course, it would be perfectly possible
for this House to widen the scope of the proviso and to say
that no High Court Judge even though he may not have given
an undertaking should be permitted to practise; that is within
the power of the legislature. But, the point is this. Those
people accepted the positions on the definite understanding
that they will be permitted to practise after their retirement
and it would be wrong and unfair now for us to make a
retrospective piece of legislation and say that even though they
did not give an undertaking, they will still be bound down
to this new rule, namely, that they shall not practise. That
is why sub-clause (b) is so restricted and is made applicable
only to those who have given an undertaking. Therefore, it
creates no kind of injustice.

Shri Naziruddin Ahmed: May I point out that the
proviso (b) is not confined to those Judges who were Judges
before the Constitution ? The proviso says “to practise in a
High Court of which he was at any time a Judge.............. ,
and not before the Constitution.

Dr. Ambedkar: The point is, the other question does
not arise because it has been dealt with categorically by the
constitution.

Shri Naziruddin Ahmed: That if what I say.

Dr. Ambedkar: Why do you want to do something that the
Constitution has done ? There is no question of undertaking as
such. That matter has been finally settled by the Constitution
both in the case of the Judges of the Supreme Court and in
the case of the Judges of the High Courts. We are dealing
with a pass which was uncovered by law and was regulated
only by promises, conventions and undertakings.

Mr. Chairman : Would the Hon. Minister clarify one point
more? Were those Judges who wanted to get their right of
practice after the Constitution was passed, given an option
to resign and cease to be Judges ?

Dr. Ambedkar: They knew the position and some of them,
when the Constitution was on the anvil.—I know two or three
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gentlement—resigned, because they would not accept that
position. Everybody knows that.

Shri J. R. Kapoor: May I say for the information of
the House that Judges were given the option to resign and
there have been some cases of resignation. There was one in

Allahabad. One of the Judges of the Allahabad High Court
resigned merely because of this new article.

Mr. Chairman: There was one in Calcutta High Court
also.

Dr. Ambedkar: For the information of the House. I
might mention that every Judge of a High Court now who
has retired has given an undertaking not to practise. There
are only two gentlemen, fortunately they are alive, who have
not given that undertaking (An hon. Member: One is here)
The scope of what was called a trouble is so limited.

Mr. Chairman: Mr. Meeran may move the amendment.
Dr. Ambedkar: That has already been moved.

Shri Venkataraman: I only spoke on it in the general
discussion.

Mr. Chairman : May I know whether hon. Members agree
that this bill could be put through in five minutes?

Several Hon. Members: Yes.

Shri J. R. Kapoor: I would like to have a couple of
minutes while clause 1 is taken up, because I have strong
feelings on the subject.

Mr. Chairman: The House will stand adjourned to
2-35 P.M.

The House then adjourned for Lunch till thirty-five Minutes
Past two of the Clock.

The House reassembled after lunch at Thirty Five Minutes
passed two of the Clock.

(PanDIT THAKUR DAS BHARGAVA IN THE CHAIR).
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*Mr. Chairman: And so only two amendments have been
moved. I shall now put them to vote.

Shri Meeran : And No. 7 may be put before No. 6.

Shri Kapoor: With your permission, and if the Law
Minister agrees, may I suggest that the “explanation” may
be deleted ?

Dr. Ambedkar: No, the explanation is necessary. I will
explain why it is necessary later, when Mr. kapoor moves his
amendment to another Bill.

Clause 2 as amended was added to the Bill.

**Mr. Chairman: Does the hon. Minister want to reply ?
Dr. Ambedkar: A reply is unnecessary.
Mr. Chairman : The question is:
“ That clause 1 stand part of the Bill. ”
The motion was adopted.
Clause 1 was added to the Bill.
The Title and the Enacting Formula were added to the Bill.

Dr. Ambedkar: I beg to move:
“ That the Bill, as amended, be passed.”

The motion was adopted.

*P.D. Vol. 10, Part-II, 20th April 1951, p. 7150
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(30)
*CODE OF CIVIL PROCEDURE
(AMENDMENT) BILL

The Minister of Law (Dr. Ambedkar): I beg to move
for leave to introduce a Bill further to amend the Code of
Civil Procedure, 1908.

Mr. Speaker: The question 1is:

“ That leave be granted to introduce a Bill further to amend
the Code of Civil Procedure, 1908.”

The motion was adopted.

Dr. Ambedkar: I introduce the Bill.

**CODES OF CIVIL AND CRIMINAL PROCEDURE
(AMENDMENT) BILL

***The Minister of Law (Dr. Ambedkar): I beg to move:

“That the Bill further to amend the Code of Civil Procedure,

1903, and the Code of Criminal Procedure, 1898, be taken into

consideration.”

This Bill seeks to make a change in the jurisdiction of the
subordinate judiciary. As the House knows the Constitution
gives courts in India the right to declare whether any particular
law made by the legislature, Central or provincial, is intra or
ultra vires of that legislature. This power is now being exercised
by all the subordinate judges and members of Parliament must
have been aware that some very curious decisions have been
given by various subordinate courts holding certain laws to be
ultra vires. It is felt that it would not be right to leave this
power of declaring whether the laws made by the State are
intra or ultra vires to the subordinate judiciary.

First of all, without meaning any offence to members who
are holding it, the subordinate judiciary cannot be said to be

* P. D., Vol. 7, Part II, 18th December 1950, pp. 1834-35.
** P. D., Vol. 10, Part II, 20th April 1951, pp. 7153-76.
**%[bid., pp. T153-54.
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qualified to deal with problems involving intra vires or ultra
vires of a law. Secondly, the Bar which appears generally before
the subordinate courts cannot also be said to be competent to
help the courts to come to a correct decision on such points. It
is therefore felt that in the interest of uniformity of decision
on questions of constitutional importance it is right that the
power to declare any law ultra vires should be withdrawn
from the subordinate judiciary. The Bill follows the procedure
which exists in some of the States in the U.S.A., where also
by law the subordinate judiciary is prevented from giving
judgments on questions of constitutional importance.

Besides this there is nothing very special in this Bill. We
propose to amend by this Bill section 113 of the Civil Procedure
Code by the addition of a proviso whereby the subordinate
judge is required, in case he is of opinion that any particular
law is wltra vires, to refer the matter to the High Court and
to await the decision of the High Court. It is also proposed to
amend section 432 of the Criminal Procedure Code requiring
a magistrate also to refer the case to the High Court if the
magistrate thinks that the Act is wltra vires.

This is all there in this Bill, which I commend to the House.

Myr. Chairman : Motion moved :

“That the Bill further to amend the Code of Civil Procedure,
1908, and the Code of Criminal Procedure, 1898, be taken into
consideration..”

*Dr. Tek Chand : ............. I submit that this Bill is based
on very sound principles and that it should be passed without
further discussion.

I have to say a word with regard to the observations
made by my hon. friend Shri Shiv Charan Lal. He thinks
that after the words “Act, Ordinance and regulation,” which
are already in the Bill, should be added the words “rules or
orders”, that is to say, when a question relating to the validity
of a particular rule or particular order passed under an Act,
Ordinance or regulation arises and this should also be referred
to the High Court in the same manner as the Bill provides

* P. D., Vol. 10, Part II, 20th April 1951, pp. 7172-76.
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for points relating to the validity of an Act, Ordinance or
Regulation itself. With respect, I would say that it is not
necessary nor desirable that every little case in which is
involved the wvalidity of an order passed by a Collector or
some other officer to whom power has been delegated to
frame a rule or pass an order, be sent to the High Court.
This will unnecessarily swell the number of cases in which
references are to be made to the High Court. What the bill
proposes to take there are three cases of major importance :
(1) Act of the Central Legislature or Act of one of the State
Legislatures, and (i1) Ordinances which stand on the same
footing as Acts of the legislature and (ii1)) Regulations. It is
not every Regulation but only those passed in Bengal, Bombay
and Madras, or Regulations as defined in the General Clauses
Act of 1897. These are Regulations of old days, promulgated
before legislatures had been established but which have
been retained on the Statute Book and, therefore, they have
the same force and are on the same footing as Acts and
Ordinances; as for instance Regulation III of 1818. The Bill,
therefore, applies to those cases only in which the validity of
an Act of a Legislature is involved and not the validity of an
order passed by a Collector or by a Secretary to Government
or some other officer, acting under power delegated to him.
These do not come within the purview of the Bill and rightly.

Sir, I think this is a salutary provision and the Bill should
be passed as it is.

Dr. Ambedkar: May I be permitted to adopt the
observations of my hon. friend Dr. Tek Chand in view of the
fact that there is very little time and also because there is
very little that I need say in addition to what he has already
said here? We discussed these questions and he has now
expressed what I would have expressed if I had the chance.
I think that should suffice. If there is any point arising out
of any amendment or things like that, then certainly I shall
deal with them.

Mr. Speaker: The question 1is:

“That the Bill further to amend the Code of Civil Procedure,
1908 and the code of Criminal Procedure, 1898, be taken into
consideration.”

The motion was adopted.
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Clause 2.—(Amendment of Act V of 1908.)

Shri Shiv Charan Lal: I have an amendment to this
clause which I shall move, in case the Hon. Law Minister is
willing to accept it. Otherwise I will not move it.

Dr. Ambedkar: No, it is not the intention to accept it.

Shri K. Vaidya: Sir, Rule 2 of Order XLVI and Rule 5
of the same Order seem to be inconsistent and I would like
to have some clarification of the position from the Hon. Law
Minister. I am referring to my amendments Nos. 2 and 3 of
List No. 3. Amendment No, 1 I am not moving. I had already
raised this point before and I would like to hear what the
Hon. Law Minister has to say.

Dr. Ambedkar: I am not prepared to accept the
amendments proposed by my hon. friend because I do not
think it is right and proper that all the proceedings in a case
should be stayed.

Mr. Speaker: But Mr. Vaidya is not moving his amendment
No. 1 asking for that.

Dr. Ambedkar: Yes, Sir, but the other amendments he
4-00 p M refers to are consequential to his amendment
No. 1. If that is not moved then there is no
substance in the other amendments.

Shri K. Vaidya : They are not consequential because.......
Mr. Speaker: Let him explain the position first.

Dr. Ambedkar: As I understand it, the position is
this. It is suggested that when a reference is made by the
subordinate court to the High Court, all further proceedings in
the matter should stay. That is the fundamental point of the
hon. Member. That Court should do nothing until the High
Court returns the papers with its interpretation. With that
position I entirely disagree for this reason that a case might
involve one issue of a constitutional nature and many other
issues which may have nothing to do with the Constitution.
And I do not understand why a magistrate who is required
under this Bill to make a reference to the High Court on one
of the many points which are involved in the case should be
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debarred from proceeding further with the other issues.
Therefore I am not prepared to accept his first amendment
whereby he wants :

That in part (1) of clause 2, in the proposed Proviso to
section 113 of the Code of Civil Procedure, 1908, the words
“and shall stay the further proceedings in the case” be added
at the end.

The rest of them are purely consequential.

Shri K. Vaidya: They are not, I submit, consequential
because Rule 2 of Order XLVI as well as Rule 5 of Order
XLVI relate only to cases where judgments are given and in
a case where an issue has been referred to the High Court
there will be no judgment. Under Rule 4 of Order XX the issue
should be decided and only then can there be a judgment, and
Rule 2 of Order XLVI refers only to cases in which judgment
is given. Rule 5 also refers to cases where judgment is given.

Therefore these two rules are inconsistent or inapplicable to
this Bill.

Dr. Ambedkar: I would point out that it is left to the
discretion of the subordinate judge. He may make an order
staying proceedings or he may not. My hon. friend wants
that the discretion of the subordinate judge should be taken
away and in all cases he should make an order staying the
proceedings. Therefore I am not going to accept his amendment.

Mr. Speaker: Is the hon. Member keen on moving his
amendment ?

Shri K. Vaidya: No, Sir.

Mr. Speaker: Then I shall put clause 2 to vote. The
question 1is:

“ That clause 2 stand part of the bill.”
The motion was adopted.
Clause 2 was added to the Bill.
Clause 3.—Substitution of new section : Amendment made:

In clause 3 for the words “said Code” substitute the words
and figures “Code of Criminal Procedure, 1898”.

—[Dr. Ambedkar]
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Shri Shiv Charan Lal: So far as the Civil procedure
code is concerned, an Order has not got much importance.
But so far as the Criminal Procedure Code is concerned,
Orders have the same force as an Act. I may point out that
under the Defence of India Act, so many orders were passed
by the different state Governments and these orders had the
force of law. So if you are placing the words “Act, Ordinance
and Regulation”, then the word “ Order” also must be there,
because in the Criminal Courts, these Orders have the force
of law. I do not mean the ordinary Orders, but Orders like
the Cotton Yarn and Cloth control Order, the Sugar Control
Orders and other such orders which have the force of law.
They are sometimes challenged in the courts whether those
orders are valid or not. Simply putting the word “Act” before
will not do.

The other amendment of mine is that in sub-clause 2 of
section 432 along with presidency magistrate if the words
‘sessions judge are added that will give a great scope for the
Sessions Judge’ also to refer the matter to the high court.
If the Minister accepts the amendments I will move them,
otherwise not.

Dr. Ambedkar: With regard to the first amendment to
clause 3 introducing the words “or order” the position is that an
order is generally issued under a law made by the legislature.
If the contention of a party is that the law under which the
order is issued is wltra vires, then obviously the matter will
have to be referred by the judge to the High Court, if he is
satisfied with the contention. But if the contention of the party
is that the law is valid but the order is not, then it is the
deliberate intention of this Bill that such a matter should be
decided by the subordinate judge or magistrate, because we
do not propose to overburden the High Court with all kinds of
litigation which can be easily determined by the subordinate
judge and it does not affect the generality of the public but
the particular individual affected by that legislation.

With regard to the last amendment seeking to extend the
privilege or the opportunity given to the presidency magistrate,
to sessions judges, if he will refer, for instance, to sections 436,
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437 and 438 of the Criminal Procedure Code there is ample
power given both to the magistrate and the sessions judge to
deal with cases of this sort to correct the error or refer the
matter to the high court to get the error corrected. There is
ample provision already.

Mr. Speaker: The question 1is:
“That clause 3, as amended, stand part of the Bill.”
The motion was adopted.
Clause 3, as amended, was added to the Bill.
Clause 1 was added to the Bill.
The title and the Enacting formula were added to the Bill.
Dr. Ambedkar: I beg to move :
“ That the Bill as amended be passed. ”

Mr. Speaker: The question is:
“That the bill, as amended, be passed. ”

The motion was adopted.
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(31)

* CODE OF CIVIL PROCEDURE
(SECOND AMENDMENT) BILL

The Minister of Law (Dr. Amedkar): I beg to move :
“ That the bill further to amend the code of Civil Procedure,

1908, be taken into consideration. ”

It 1s a very simple measure. Hon. Members will recall
that after the partition of India certain difficulty has arisen
in the matter of serving summonses and processes by courts
in India to persons resident in Pakistan and issued by courts
in Pakistan to persons resident in India.

[PanDIT THAKUR DAs BHARGAVA in the Chair]

There are now two foreign territories and this matter has
not been governed by any treaty so far. Consequently all
processes had to be served through the post office which can
never be depended upon as a sure method of communication.
Recently an agreement has been made between India and
Pakistan where both countries on a reciprocal basis have
agreed that the processes issued by courts in one country
may be sent to the courts in the other country and they
will undertake to serve the summonses or the processes on
the party resident there. The Bill seeks to give effect to this
agreement. I might say that Pakistan has already given effect
to this agreement and there is a law existing there. I hope
the House will accept this Bill.

Mr. Chairman : Motion moved :
“That the bill further to amend the Code of Civil Procedure,

1908, be taken into consideration. ”

Shri Sidhva (Madhya Pradesh): This is a welcome
measure. Many of the displaced persons who have come here
and who have claims over persons in Pakistan are confronted

*P. D., Vol. 11, Part II, 20th April 1951, pp. 7176-78.
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with the difficulty of not being able to recover the sums decreed
on suits. I am glad that agreement has been arrived at between
India and Pakistan and that Pakistan has also enacted a similar
law. The question of serving a summons on the other side has
been overcome. I want to enquire from the Minister in the event
of a decree passed here against a person in Pakistan, is there any
agreement arrived at by which they will see that it is executed
and the amount is recovered and sent to the plaintiff in India.
That is the main point involved in this question. Merely serving
a summons will not do. The defendant may be indifferent and
an ex-parte decree may be obtained. So long as there is no law
regarding the execution of a decree why should the defendant
spend money to engage a lawyer. Nothing is mentioned in that
respect. I would like the Minister to enlighten us whether this
question was considered in the discussion with Pakistan and if
not, what will be the effect of the judgment of a court in India,
which might pass a decree against a defendant in Pakistan?
Without this provision the Bill will have no meaning.

Dr. Ambedkar: As a part of the comity of nations every
country agrees to execute judgments given by courts in other
countries. Of course different countries have different rules of
procedure but there is no difficulty with regard to the enforcement
of the judgments. Some evidence that the judgment is a true
one may be required. Section 13 of the Civil Procedure Code
regulates it.

Shri Naziruddin Ahmad (West Bengal): A foreign judgment
cannot be executed in any country at all. The Civil Procedure
Code does not provide for it. A foreign judgment gives only a
right of suit and a fresh suit has to be instituted and a fresh
decree has to be obtained.

Dr. Ambedkar: That is only a matter of procedure.

Shri Naziruddin Ahmed: The whole thing has to be fought
out again. The point I am raising is that a foreign decree cannot
be executed.

Shri Sidhva: I want your guidance. I remember a case filed
in India against a defendant in England. The decree was passed
here but they could not execute it. A fresh suit had to be filed
in London. I wonder whether without any such agreement a
decree will have any value.
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Dr. Ambedkar: Section 13 of the Civil Procedure Code
does deal with the matter. There is no question about the
enforcement of a foreign decree. The question is what procedure
each country may adopt.

Shri Sidhva: That has no meaning.

Dr. Ambedkar: What has no meaning? It may say just as
in the case of an award you will have to file an application
when only it becomes enforceable. In the same way, section
13 of our Civil Procedure Code says :

“A foreign judgment shall be conclusive as to any matter
thereby directly adjudicated upon between the same parties or
between parties under whom they or any of them claim litigating
under the same title except—

(a) where it has not been pronounced by a Court of competent
jurisdiction; ”

The question of jurisdiction is always fundamental. It can
never be stopped. It must be proved that the court which has
given the decree had the jurisdiction to make the decree.

Shri Sidhva: That is all right.

Dr. Ambedkar: What is all right? If you go to a subordinate
court and get a decree beyond its jurisdiction nobody can
execute it because it is not valid.

Mr. Chairman : The question is:

“That the bill further to amend the Code of Civil Procedure,
1908, be taken into consideration.”

The motion was adopted.

Clause 2 was added to the Bill.

Clause 1 was added to the Bill.

The Title and the enacting formula were added to the Bill.

Dr. Ambedkar: I beg to move:
“That the Bill be passed.”

Mr. Chairman: The question is:
“That the Bill be passed.”

The motion was adopted.




z:\ ambedkar\vol-015\vol15-04.indd MK SJ+YS 7-9-2013>YS>27-11-2013 320

320 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

(32)

* JALLIANWALA BAGH NATIONAL
MEMORIAL BILL

The Minister of Law (Dr. Ambedkar): I beg to move :

“That the Bill to provide for the erection and management

of a National memorial to perpetuate the memory of those killed

or wounded on the 13th day of April, 1919 in Jallianwala Bagh,

be taken into consideration.”

The event which is known as Jallianwala Bagh is well-
known to every Indian and I do not think it is necessary to
say anything more about it. What is relevant for purposes of
this Bill is that soon after the incident certain well-known
Indians decided to prepetuate the memory of those who were
killed and wounded on that particular day.

Dr. Tek Chand (Punjab): The session of the Indian
National Congress held at Amritsar under the presidency of
Pandit Motilal Nehru decided it.

Dr. Ambedkar: Yes, and they collected an amount of
money—some ten lakhs, I understand.

Dr. Tek Chand: Yes, ten lakhs.

Dr. Ambedkar: Out of that they purchased two or three
pieces of land as are mentioned in the Schedule, which are
being held as part of this trust. There is already a trust and
trustees, but they are of informal character. It is now proposed
to give this trust a statutory basis and the proposal is this,
that the trustees will fall into three different classes : certain
trustees who are to be life trustees, another set of trustees
who are to be ex officio trustees, and three other persons who
will be nominated by the Central Government. They will hold
the land and the properties mentioned in the first part of the
Schedule and the cash and movable property which according
to my calculation comes to about Rs. 3,13,757-1-0. The object
of the trust is to maintain this Memorial and to see that it
is kept up and looked after properly.

* P. D., Vol. 10, Part II, 20th April 1951, pp. 7179-81.
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There is only one point that requires to be considered
and that is that the original trustee mentioned in the Bill,
the late Sardar Vallabhbhai Patel is now no more, and the
House has to consider a substitute for him. The rest of the
Bill is just as it was proposed by the original trustees who
were acting as trustees for these purposes.

Mr. Chairman: Motion moved:

“That the Bill to provide for the erection and management

of a National memorial to perpetuate the memory of those killed

or wounded on the 13th day of April, 1919, in Jallianwala Bagh,

be taken into consideration.”

Shri Kamath (Madhya Pradesh): It is in the fitness of
things that a Bill of this nature has been brought before
this House. It is over thirty years ago that this massacre at
Jallianwala Bagh took place and hundreds of our countrymen
and women were either killed...

Dr. Tek Chand : Two thousand—not hundreds.
Shri Kamath: Killed?
Dr. Tek Chand: Yes, two thousand killed.

Shri Kamath: ......... thousands were either killed or
wounded. The Congress, as the statement of objects and
reasons shows, passed a resolution in 1919 proposing to
acquire a piece of land and to build a memorial thereon to
the martyrs of Jallianwala Bagh. We have not been told by
the Law Minister who moved the Bill what amount exactly
was collected for this purpose. He said “about ten lakhs”, but
he has not got the exact figure with him.............

Dr. Ambedkar: I said about ten lakhs—I can give the
exact figure later.

Shri Kamath:....... and how much of that amount has been
utilised in acquiring the site whereon the proposed memorial
is to be erected. It 1s wholesome that Government, the first
Government of Free India, should take note of a resolution
passed by the Congress many years ago and try to give effect
to it. But, Sir, alongside of this certain other questions also
arise. As I have already said, the Bill seeks to perpetuate the
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memory of the martyrs of Jallianwala Bagh and to
implement the resolution of the Indian National Congress
of December, 1919. That marked the beginning of the
Gandhian era in our politics, and during that period the
Congress raised, or has raised, several funds of different
kinds. An important point, therefore in connection with
this Bill which has been moved by the Law Minister
is, how far the Government will take note of or take
cognizance of other funds also raised by the Congress
for a specific purpose.

Shri Bharati (Madras): On a point of order, Sir,
How far is that relevant to the Bill before us ? The hon.
Member is referring to funds raised by the Congress for
other purposes. Are we concerned with that in this Bill?

Shri Kamath: Of course, it is a resolution passed by
the Congress that is the genesis of this Bill.

Mr. Chairman: There is no point of order. Let the
hon. Member develop his argument.

*The Minister of Law (Dr. Ambedkar): After the
speeches which have been delivered by my hon. Friend
Dr. Bakhshi Tek Chand, the Prime Minister and Pandit
Thakur Das Bhargava, I do not think that there is any
point left which requires any answer. They have dealt
with all the questions that have been raised by the various
speakers in the course of this debate, particularly with
regard to representation of certain interests on this trust.
I think they have been effectively answered and I have
nothing more to add.

Mr. Chairman: The question 1is:

“ That the Bill to provide for the erection and management
of a National Memorial to perpetuate the memory of those
killed or wounded on the 13th day of April, 1919, in Jallianwala
Bagh, be taken into consideration.”

The motion was adopted

* P. D., Vol. 10, Part II, 20th April 1951, pp. 7229-33.



z:\ ambedkar\vol-015\vol15-04.indd MK SJ+YS 7-9-2013>YS>27-11-2013 323

PARLIAMENTARY DEBATES 323

Shri J. R. Kapoor (Uttar Pradesh): (English translation of
the Hindi speech.) 1 beg to move:

In caluse 2, for “National Memorial” substitute “Rashtriya
Smarak”.

My submission is that it is but in the fitness of things that
the name of this National Memorial should be in the national
language. We must give appropriate name to a thing and the
name of the National Memorial which we are going to erect
should be such as easily understandable to everybody in the
country. By giving it a name in English, we shall be depriving
a large number of people of easily understanding its importance.
Therefore, I submit that it should be named Jallianwala Bagh
Rashtriya Smarak. I hope and believe that the hon. Minister
would agree to my humble request by accepting this amendment.
I have nothing more to add in this connection.

Dr. Ambedkar: I am afraid I cannot accept this amendment.

Shri J. R. Kapoor: I do not want to press it. If the hon.
Minister does not accept it, he may put this name within brackets
as 1s also done with the name of our country Bharat which is
also written within brackets.

Dr. Ambedkar: I am afraid, I cannot accept this.
Shri J. R. Kapoor: Then I do not press it.
Mr. Chairman: The question is.
“That clause 2 stand part of the Bill.”
The motion was adopted.
Clause 2 was added to the Bill.
Clause 3.—(Objects of the Trust)
Shri Kamath (Madhya Pradesh): I beg to move:

In part (c) of clause 3 for “raise and receive” substitute “raise,
receive and administer”.

The sub-clause, as it stand, reads thus:
“ The objects of the Trust shall be—

...(c) to raise and receive funds for the purposes of the
Memorial.”

It stands to reason that the Trust shall be formed not only
for the purpose of raising and receiving funds but also for the
purpose of administering them. Otherwise the enumeration
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of its duties and functions would be incomplete. I therefore
move this amendment and commend it for the acceptance of
the House.

Myr. Chairman: I wish to know whether any other amendment
is going to be moved.

Shri J. R. Kapoor: I beg to move :

After part (c) of clause 3, insert new part:

“ (d) to do any other thing in furtherance of the objects of
the Trust ”.

So that, there will be one more object added to it, not of
any specific nature but merely of a general nature so that
the trust may not feel handicapped at any time in regard to
anything that it may like to do. I am sure this will be readily
acceptable to the hon. Minister in charge of the Bill. Such
a clause is almost invariably to be found in other similar
enactments.

Mr. Chairman: The wording of the amendment is self-
explanatory and I do not think any further speech on it is
necessary.

Sardar B. S. Man: I beg to move:

After part (a) of clause 3, insert new part and reletter
subsequent parts accordingly:

“(b) to start educational, social or such other public institutions,
or to create funds or scholarships for the benefit of the public
generally, or for those or their dependants, who were killed or
wounded on the 13th day of April 1919 at the site, or for such
other people who served, died or were permanently disabled in
the national cause. ”

The objects of the Trust as given in the Bill are merely,
“to erect and maintain suitable buildings, structures and
parks at or near the site of the Jallianwala Bagh in the city
of Amritsar ........... etc.” I feel that by the acceptance of this
amendment it will be enlarging to scope and making it more
a living memoral to the memory of those who have departed.

Mr. Chairman: May I know whether any of the amendments
are acceptable to the Hon. Minister?

Dr. Ambedkar: I do not think I can accept any of them.
Perhaps a word might be necessary as to why I do not accept
them.
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With regard to Mr. Kamath’s amendment the addition
of the word “administer” is unnecessary. Every trust carries
with it the power of the trustees to administer whatever they
receive and raise.

With regard to Mr. Kapoor’s amendment “ to do any other
thing in furtherance of the objects of the Trust”’, that again
is unnecessary. When the objects are stated it carries with
it the implied power to do anything in furtherance of these
objects.

With regard to Sardar Man’s amendment, I think it is
agreed that this body of trustees should not convert themselves
into a social service league. Their purpose should merely be
to maintain this national monument.

Shri Kamath: May I not ask whether the word “receive”
also is unnecessary ? Whatever is raised must be received by
the Trust. Therefore “received” may be deleted.

Dr. Ambedkar: That may be so, but I think “administer”
is quite superfluous.

Mr. Chairman: I would like to know whether hon.
Members are pressing their amendments.

Sardar B. S. Man: I am not pressing my amendment.
Shri J. R. Kapoor: No.

Shri Kamath: Well, it may go.

Mr. Chairman: Does he want it to be put or not put?
Shri Kamath: It need not be put.

Mr. Chairman: The question is:
“That clause 3 stand part of the Bill.”

The motion was adopted.
Clause 3 was added to the Bill.
Clause 4.—(Trustees etc.)

Shri Sidhva (Madhya Pradesh): I have an amendment.

Mr. Chairman: Is Dr. Ambedkar going to move any
amendment ?
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Dr. Ambedkar: Mr. Sidhva is moving.
Shri Sidhva: I beg to move:

In part (b) of sub-clause (1) of clause 4, for the name of
Sardar Vallabhbhai Patel substitute the name of Dr. Saifuddin
Kitchlew.

It is self-explanatory and I do not want to speak on it.

Mr. Chairman : Amendment moved:

In part (b) of sub-clause (1) of clause 4, for the name of
Sardar Vallabhbhai Patel substitute the name of Dr. Saifuddin
Kitchlew.

Is it acceptable to the Hon. Minister.

Dr. Ambedkar: I accept the amendment.

*Giani G. S. Musalfir: (English translation of Urdu speech)
I wanted to move:

After part (e) of sub-clause (1) of clause (4) insert new
part and reletter subsequent parts accordingly:

“(f) the president of the Punjab State Congress.”

I have already said more than enough on that subject.
Unfortunately for me the Prime Minister does not agree with
me on this point. What is still more unfortunate is that he has
already delivered his speech so that even those members who
had promised to support me have become silent. Therefore,
I feel it would be no use pressing it any more. Hence, I am
not moving it. I do not agree, however, that the inclusion of
the President of the Punjab Congress would turn this Trust
into a party Trust.

Myr. Chairman: May I know whether the hon. Minister
accepts any of those amendments?

Dr. Ambedkar : I cannot accept any of these amendments.
Shri Kamath: I want to press all the amendments.

Myr. Chairman: I will put all these amendments to the
House.

Shri Kamath: One by one.

* P. D., Vol. 11, Part II, 21st April 1951, p. 7237.
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Mr. Chairman : The question is:

In part (b) of sub-clause (1) of clause 4, for the name of
Sardar Vallabhbhai Patel substitute the name of Kumari
Maniben Patel.

The motion was negatived.

* Dr. Ambedkar: The only amendment that I can accept
is No. 79 seeking to omit the word “for” in part (f) of sub-
clause (2).

Mr. Chairman: Does Mr. Kamath press the other
amendments?

Shri Kamath: I press amendment No. 82 relating to
penalty.

Mr. Chairman: The question 1is:

13

(1) In part (f) of sub-clause (2) of clause 9, for
substitute “damage”.

injury ”

The motion was negatived.
Shri Kamath: I do not press my second amendment.

Mr. Chairman : The question is:

2

(111) In part (f) of sub-clause (2) of clause 9 omit “ for
The motion was adopted.
Mr. Chairman : The question is:

(iv) In sub-clause (3) of clause 9, for “ fine which may
extend to one hundred rupees ” substitute :

«

imprisonment for a period not exceeding six months or
with fine which may extend to one hundred rupees or both. ”

The motion was negatived.

Mr. Chairman: The question is:
“ That clause 9. as amended, stand part of the Bill.”
The motion was adopted.

Clause 9. as amended, was added to the Bill.

* P. D., Vol. 11, Part II, 21st April 1951, pp. 7241-42.
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Clause 10 was added to the Bill.
The Schedule was added to the Bill.
Clause 1. (Short Title)

Amendment moved:

In clause 1, for “ 1950 ” substitute “ 1951”. [Dr. Ambedkar]

Mr. Chairman : The question 1is:

“That clause 1. as amended, stand part of the Bill.”
The motion was adopted.
Clause 1, as amended, was added to the Bill. .
The Title and the Enacting formula were added to the Bill.
Dr. Ambedkar : I beg to move:
That the Bill, as amended be passed. ”
Mr. Chairman : The question is:
“ That the Bill, as amended, be passed. ”
The motion was adopted.
The House then adjourned for Lunch till Three of the Clock.
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(33)

The House re-assembled after Lunch at Three of the Clock.
[PanDiT THAKUR DAs BHARGAVA in the Chair]

*CONSTITUTION (FIRST AMENDMENT) BILL

The Prime Minister and Minister of External Affairs
(Shri Jawaharlal Nehru): I beg to move.

“That the Bill to amend the Constitution of India be referred

to a Select Committee consisting of Prof. K. T. Shah, Sardar

Hukam Singh, Pandit Hirday Nath Kunzru, Dr. Syama Prasad

Mookerjee, Shri Naziruddin Ahmad, Shri C. Rajagopalachari, Shri

L. Krishnaswami Bharati, Shri Awadheshwar Prasad Sinha, Shri

T. R. Deogirikar, Dr. B. R. Ambedkar, Shri V. S. Sarwate, Shri

Mbohanlal Gautam, Shri R. K. Sidhva,- Shri Khandubhai K. Desai,

Shri K. Hanumanthaiya, Shri Raj Bahadur, Shrimati G. Durgabali,

Shri Manilal Chaturbhai Shah, Shri Dev Kanta Borooah, Shri

Satya Narayan Sinha and the Mover with instructions to report

on Monday the 21st May, 1951.”

This Bill is not a very complicated one ; nor is it a big one.
Nevertheless, I need hardly point out that it is of intrinsic
and great importance. Anything dealing with the Constitution
and change of it is of importance. Anything dealing with
Fundamental Rights in corporated in the Constitution is
of even greater importance. Therefore, in bringing this Bill
forward, I do so and the government does so in no spirit of
light-heartedness, in no haste, but after the most careful
thought and scrutiny, given to this problem.

I might inform the House that we have been thinking
about this matter for several months consulting people, State
Governments, Ministers of Provincial Governments, consulting,
when occassion offered itself, a number of Members of this
House, referring it to various Committees and the like and
taking such advice from competent legal quarters as we could
obtain, so that we have proceed with as great care as we could

* P. D., Vol. 12, Part II, 16th May 1951, pp. 8814-15.



z:\ ambedkar\vol-015\vol15-04.indd MK SJ+YS 7-9-2013>YS>27-11-2013 330

330 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

possibly give to it. We have brought it forward now after
that care, in the best form that we could give it, because
we thought that the amendments mentioned in this Bill are
not only necessary, but desirable, and because we thought
that if these changes are not made, perhaps not only would
great difficulties arise, as they have arisen in the past few
months, but perhaps some of the main purposes of the very
Constitution may be defeated or delayed. In a sense this
matter of course, has been mentioned rather vaguely and has
been before the public for some time. But in the precise form
that it has been raised in this Bill, it came up only when I
introduced this Bill in the House a few days ago.

* Pandit Kunzru (Uttar Pradesh): The Bill before us
seems to be very simple, but it is nonetheless of a very far
reaching character. It affects not merely the Constitution but
also the spirit in which the Constitution is to be dealt with.
A measure of such importance requires careful consideration
and I think that we ought, all, to welcome the scrutiny to
which it has been subjected by previous speakers. In order to
justify the important changes that are sought to be made in
the Constitution, Government should have taken care to supply
us with full information on every point to tell us exactly why
each particular amendment was needed. The Prime Minister
spoke at considerable length but dealt, generally speaking with
principles. When he dealt with specific matters he was very
tantalizing; he did not throw much light on the reasons for the
specific measure that the Government have placed before us.
In view of this some other Member of the Government should
have given us fuller information than the Prime Minister
gave. Perhaps my hon. friend. Dr. Ambedkar would have been
the fittest person to explain to us in detail the provisions of
the Bill, particularly those which relate to the amendment of
article 19 and the insertion of two new articles 31A and 31B.
I have no doubt that he will take part in the debate. He will
probably get up in the end in order to have the last word
on the subject.

* P. D., Vol. 12, Part II, 17th May 1951, p. 8896.
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The Minister of Law (Dr. Ambedkar): No, no.

Pandit Kunzru: That may suit him and the Government
of which he is an important member, but it is most unfair to
the House that it should be called upon ........

Shri Sidhva (Madhya Pradesh): What is the unfairness ?

Pandit Kunzru: If Mr. Sidhva will have a little patience
he will realise that every Member is not as enlightened as
he is and that most of them require a little more instruction
than he has ever done or ever will do ..........

*The Minister of Law (Dr. Ambedkar): In the course of
the debate yesterday, my friend Pandit Hirday Nath Kunzru
said that Government had done great injustice to the House
by not explaining the necessity and the purposes of the
various clauses in this Bill and that some one on the side of
Government—and he referred particularly to me—should have
got up to discharge that duty to the House. I do not know
that any Member of the House will believe that a person of
the intelligence of my hon. friend Pandit Hirday Nath Kunzru
is one who requires an explanation of this Bill. My friend
Dr. Syama Prasad Mookerjee evidently did not require any
explanation of the Bill. As soon as the Prime Minister finished,
he stood up and opened his fire. And I do not think that my
friend Pandit Kunzru is less intelligent than my friend Dr.
Mookerjee. However, as Pandit Kunzru expressed the wish
of many Members of this House, I thought it incumbent on
my part to intervene in this debate and to clarify the position
so as to dispel the two arguments which had been used in
the course of the debate, that there was no necessity for the
amendment of the Constitution, and secondly, that Government
could wait and give the country and the public larger and
longer time and should not rush through this measure. In
the observations that I propose to make, I will take the Bill
clause by clause and try to explain the necessity for making
the changes which the Bill proposes to make.

* P. D., Vol. 12, Part II, 18th May 1951, pp. 9004-32.
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I will begin with clause 2 of the Bill. Clause 2 of the
Bill proposes to amend article 15. The necessity for the
amendment of article 15 has arisen on account of the judgments
recently-delivered by the Supreme Court in two cases which
came up before them from the Madras State. One case was
Madras vs. Shrimati Champakam Dorairajan and the other
was Venkatraman vs. the State of Madras. In the case of
Venkataraman the article involved was article 16, clause (4)
and in the case of Shrimati Champakam the article involved
was article 29, clause (2). In the one case the question involved
was the reservation for backward classes in public services and
in the other case, the question involved was the reservation
for backward classes in educational institutions. The question
turned upon what is known in the Madras Presidency and
elsewhere as the Communal G.O. The argument on which the
Communal G.O. of the Madras Government was declared to be
void and invalid was this. It was said by the Supreme Court
that article 29, clause (2), did not have a saving clause like
clause (4) attached to article 16. As the House will remember
under clause (4) of article 16, a special provision is made
that article 16 shall not stand in the way of the Government
making a suitable provision for the representation of backward
classes in the services. Such a provision of course is not to
be found in article 29. With regard to article 16, clause (4),
the Supreme Court came to the conclusion that it involved
discrimination on the ground of caste and therefore it was
invalid. I have carefully studied both these judgments of
the Supreme Court and with all respect to the judges of the
Supreme court I cannot help saying that I find this judgment
to be utterly unsatisfactory.

Shri Naziruddin Ahmad (West Bengal): Sir, on a point
of order. Is it in order for any Member to express disrespect
to the highest judiciary in the land ? It is the custom in
Parliament not to speak disparagingly about the courts.

Dr. Ambedkar : There is no disparagement of the learned
Judges at all.

Mr. Speaker: I myself felt that the word should not have
been used but I think what the Hon. Law Minister meant



z:\ ambedkar\vol-015\vol15-05.indd MK SJ+YS 11-10-2013>YS>27-11-2013 333

PARLIAMENTARY DEBATES 333

was that judgment was unsatisfactory from the point of view
of what the Government proposed to do.

Dr. Ambedkar: The judgment does not appear to be in
consonance with the articles of the Constitution. That is my
point.

Mr. Speaker: I am afraid the Hon. Minister will not be in
order to pass any such structures on any judgment expressed
by the Supreme Court.

Dr. Ambedkar: I am very sorry.

Mr. Speaker: I was thinking whether what he expressed
was not capable of a different interpretation viz. that the
judgment was unsatisfactory from the point of view of what
the Government proposed to do.

The Minister of Home Affairs (Shri Rajagopalachari):

Will the hon. Speaker forgive my intervention ? I think
really what the Hon. Law Minister meant is that a doubt
has arisen on account of the judgment.

Mr. Speaker: Let us now proceed.

Dr. Ambedkar: My view is that in article 29, clause (2),
the most important word is ‘only’. No distinction shall be made
on the ground only of race, religion or sex. The word ‘only’
is very important. It does not exclude any distinction being
made on grounds other than those mentioned in this article
and I respectfully submit that the word ‘only’ did not receive
the same consideration which it ought to have received.

Then with regard to article 16, clause (4), my submission
is this that it is really impossible to make any reservation
which would not result in excluding somebody who has a
caste. I think it has to be borne in mind and it is one of the
fundamental principles which I believe is stated in Mulla’s
last edition on the very first page that there is no Hindu
who has not a caste. Every Hindu has a caste—he is either
a Brahmin or a Mahratta or a Kunby or a Kumbhar or
a carpenter. There is no Hindu—that is the fundamental
proposition—who has not a caste. Consequently, if you make
a reservation in favour of what are called backward classes
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which are nothing else but a collection of certain castes,
those who are excluded are persons who belong to certain
castes. Therefore, in the circumstances of this country, it
is impossible to avoid reservation without excluding some
people who have got a caste. On these points I do not think
personally that the judgment is a very satisfactory judgment.
In this connection I would like to state, notwithstanding what
the House and some Members are saying, that I have often
in the course of my practice told the presiding judge in very
emphatic terms that I am bound to obey his judgment but I
am not bound to respect it. That is the liberty which every
lawyer enjoys in telling the judge that his judgment is wrong
and I am not prepared to give up that liberty. I have always
told the judges before whom I practised that that is my view
of the matter. Now the point has to be borne in mind that in
article 46 of the Directive Principles an obligation has been
laid upon the Government to do everything possible in order
to promote the welfare and the interest of what are called
the weaker sections of the public by which I understand to
mean the backward classes or such other classes who are for
the moment not able to stand on their legs—the scheduled
castes and the scheduled tribes. It is therefore incumbent
not merely on the Government but upon this Parliament to
do everything in its hands to see that article 46 is fulfilled
and if that fulfilment is to come, I cannot see how one can
escape an amendment so as to prevent article 29, clause (2),
and article 16, clause (4) being interpreted in the way in
which it has been interpreted and being made to block the
advancement of the people who are spoken of as the weaker
class. That is the necessity for amending article 15.

I now come to the provisions of article 19, an article
which gave rise to great excitement among the Members of
the House. I first propose to take clause (3) (1) (a) of the Bill
which amends the original clause (2) of article 19. As Members
will see this sub-clause proposes to add three heads:

1. Relations with foreign States,
2. Public Order,

3. Incitement to offence.
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A question was asked as to what was the necessity for
introducing three new heads. The necessity has arisen out of
certain judgments which have been delivered by the Supreme
Court as well as by the Provincial High Courts. I would like
to refer in this connection to the judgments of the Supreme
Court in Ramesh Thapar’s case and in Brij Bhushan’s case.
These are the two judgments of the Supreme Court. Then I
come to the judgments of the State High Courts.

The following judgments of the Punjab High Court may
be taken into consideration:

1. Master Tara Singh’s case.
2. Amarnath Bali versus the State of Punjab.

There are two judgments of the Patna and Madras High
Courts :

1. Shilabala Devi versus the Chief Secretary of Bihar.
2. Bynes versus the State of Madras.

In Ramesh Thapper’s case what was involved was the
validity of the Madras Maintenance of Public Order, 1949.
Brij Bhushan’s case involved the validity of the East Punjab
Public Safety Act, 1949. Master Tara Singh’s case involved
the validity of sections 124A and 153 A of the Indian Penal
Code. Amarnath Bali’s case involved the validity of section 4
of the Indian Press (Emergency Powers) Act of 1931. Shilabala
Devi’s case also involved the validity of section 4 of the Press
Act and the same was involved in the case of Bynes versus
Madras State.

All these cases have resulted in the decision that they are
void laws, that is to say, in view of the provisions contained
in clause (2) of article 19, the courts have held that all
these Acts, however valid they might have been before the
Constitution came into existence, are bad laws now, because
they are inconsistent with the Fundamental Rights.

What I want to ask the House to consider i1s, what is the
effect of these decisions of the Supreme Court and the various
High Courts in the States ? In order to give the House a very
clear idea I can read many of the sections of the Acts which
have been declared to be null and void but in view of the
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shortness of time I would content myself by reference to the
Press Act, section 4, which has been called in question. This
is what section 4 of the Press Act says:

“Whenever it appears to the Provincial Government that
any Printing Press, in respect of which any security has been
ordered to be deposited under section 3 is used for the purpose
of printing or publishing any newspaper, book or other document
containing any words, signs or visible representations which”—I
want the House to mark these clauses carefully—

“(a) incite to or encourage, or tend to incite to or to
encourage, the commission of any offence of murder or
any cognisable offence involving violence, or

(b) directly or indirectly express approval or admiration
of any such offence or of any person, real or fictitious,
who has committed or is alleged or represented to have
committed any such offence.

or which tend directly or indirectly.

(¢) to seduce any officer, soldier, etc...........

The important point to which I wish to draw the attention
of the House is (a) “incite to or encourage, or tend to incite
to or encourage, the commission of any offence of murder
or any cognisable offence involving violence.” It means that
under the decisions of the Provincial High Courts to which I
had referred it is now open to anybody to incite, encourage,
tend to incite or encourage the commission of any offence of
murder or any cognisable offence involving violence.

The one question that I would like the House to consider.
is this. Is it a satisfactory position that any person should
now be free to incite or encourage the commission of offences
of murder or any cognisable offence involving violence ? I
want the House to consider the matter dispassionately. Is it
a desirable state of affairs (Several Hon. Members: No. no.)
that our Constitution should leave us in this desperate position
that we could not control the right of free speech which has
been granted by clause (1) of article 19 and it should be so
unlimited that any person should be free to preach murder
or the commission of any cognisable offence. I have tried to
put the matter in a nutshell. That is the position.

The same thing has now occurred with regard to the public
safety laws or the laws made by the various States for the
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maintenance of public order, because they also have been
held by the Supreme Court to be not open to any limitation
by virtue of the Constitution. The Supreme Court has
made a distinction between the security of the State and
the maintenance of public order. They say that it may
be open for Parliament to make a law for the security
of the State but it is not open to parliament to make a
law for the maintenance of public order. There again I
wish the House to consider the matter seriously. Is the
House prepared to allow the right of freedom of speech
and expression to be so untrammelled, to be so unfettered,
that any man can say anything and go scot-free, although
such speech creates public disorder ? If the judgments of
the Supreme Court and the High Courts stand as they
are, then the only consequence that follows is that we
shall never be able to make a law, which would restrict
the freedom of speech in the interests of public order and
that we shall never be able to make a law which would
put a restraint upon incitement to violence. I want my
friend Dr. Mookerjee who—as coming events cast their
shadow—played the part of a leader of the Opposition,
whose business undoubtedly, from a party point of view
is to oppose every thing to consider whether the void
created in our legislation by the decisions of the Supreme
Court and the Provincial High Courts should be allowed
to remain in the name of freedom of speech. That 1s the
simple question. I am sure in my mind that if my friend
Dr. Mookerjee were to study the different decisions of the
Supreme court and the Provincial High courts in the light
of the observations I have made he will beyond question
come to the conclusion that this is a situation which must
be remedied and cannot be allowed to go on.

Pandit Thakur Das Bhargava (Punjab): He wants
detention laws to be used for the purpose.

Dr. Ambedkar: Detention laws are something quite
different. That is in a nutshell (Shri Kamath: What a poor
nutt!) the case for amending article 19 of the Constitution.
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It is next important to consider why the Supreme Court and
the various State High Courts have come to this conclusion.
10-00 A.M. Why is it that they say that Parliament has n_o

right to make a law in the interests of public
order or in the interests of preventing incitement to offences ?
That is a very very important question and it is a question
about which I am personally considerably disturbed. For
this purpose I must refer briefly to the rules of construction
which have been adopted by the Supreme Court as well as
by the various State High Courts, but before I go to that I
would like to refer very briefly to the rules of construction
which have been adopted by the Supreme Court of the United
States—and I think it is very relevant because the House
will remember that if there is any Constitution in the world
of a country of any importance which contains Fundamental
Rights it is the Constitution of the United States, and those
of us who were entrusted with the task of framing our own
Constitution had incessantly to refer to the Constitution of
the United States in framing our own Fundamental Rights.
There are many Members I know, who are familiar with the
Constitution of the United States. How does the Constitution of
the United States read ? I think hon. Members will realise that
apparently there is one difference between the Constitution
of India and the Constitution of the United States so far as
the Fundamental Rights are concerned. The Fundamental
Rights in the Constitution of the United States are stated
in an absolute form; the Constitution does not lay down
any limitation on the Fundamental Rights set out in the
Constitution. Our Constitution, on the other hand, not only
lays down the Fundamental Rights but it also enumerates
the limitations on the Fundamental Rights, and yet what
is the result ? It is an important question to consider. The
result is this, that the Fundamental Rights in the United
States, although in the text of the Constitution they appear
as absolute, so far as judicial interpretations are concerned
they are riddled with limitations of one sort or another.
Nobody can in the United States claim that his Fundamental
Rights are absolute and that the Congress has no power to
limit them or to regulate them. In our country I find that
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we are in the midst of a paradox; we have Fundamental
Rights, we have limitations imposed upon them, and yet the
Supreme Court and the High Courts say. “You shall not have
any further limitations upon the Fundamental Rights.”

Now comes the question; how does this result come to
be ? And here I come to the canons of interpretation which
have been adopted in the United States and by the Supreme
Court and High Courts in our country. As hon. Members
who are familiar with the growth of the Constitution of the
United States will know, although the Constitution of the
United States is a bundle of bare bones, the United States
Supreme Court has clothed it with flesh and muscle so that
it has got the firmness of body and agillity which a human
being requires. How has this happened ? This has happened
because the U.S. Supreme Court, although it was the first
Court in the world which was called upon to reconcile the
Fundamental Rights of the citizen with the interests of the
State, after a great deal of pioneering work came upon two
fixed principles of the Constitution. One is that every State
possesses what is called in the United States “police power”,
a doctrine which means that the State has a right to protect
itself whether the Constitution gives such a right expressly
or not. The “police power” is an inherent thing just as our
Courts have inherent powers, in certain circumstances, to do
justice. It is as a result of this doctrine of “police power” that
the United. States Supreme Court has been able to evolve
certain limitations upon the Fundamental Rights of the United
States citizens. The second doctrine which the United States
Supreme Court developed and which it applied for purposes
of interpreting the Constitution is known as the doctrine of
“implied powers”. According to the decisions of the Supreme
Court if any particular authority has been given a certain
power, then it must be presumed that it has got other powers
to fulfil that power and if those powers are not given expressly
then the Supreme Court of the United States is prepared to
presume that they are implied in the Constitution.

Now, what 1s the attitude which the Supreme Court has
taken in this country in interpreting our Constitution ? The
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Supreme Court has said that they will not recognise the
doctrine of the “police power” which is prevalent in the
United States. I do not wish to take the time of the House in
reading the judgments of the Supreme Court, but those who
are interested in it may find this matter dealt with in the
case known as Chiranjit Lal Chowdhuri versus the Union of
India otherwise known as the Sholapur Mills case. You find
the judgment of Mr. Justice Mukherjee expressly rejecting
this doctrine which in the text of the judgment which I
have, occurs on page 15. They say they will not apply this
doctrine. The reason why the Judges of the Supreme Court
do not propose to adopt the doctrine of “police power” is this,
so far as I am able to understand, that the Constitution has
enumerated specifically the heads in clause (2) under which
Parliament can lay restrictions on the Fundamental Right
as to the freedom of speech and expression and that as
Parliament has expressly laid down the heads under which
these limitations should exist, they themselves now will not
add to any of the heads which are mentioned in clause (2).
That is in sum and substance, the construction that you will
find in the case of Thaper’s judgment which was delivered
by Mr. Justice Patanjali Sastri. He has said that they will
not enlarge it and therefore as the Constitution itself does
not authorise Parliament to make a law for purposes of
public order “according to them Parliament has no capacity
to do it and they will not invest Parliament with any such
authority. In the case on the Press Emergency Laws also
they have said the same thing—that in clause (2) there is
no head permitting Parliament to make any limitations in
the interests of preventing incitement to an offence. Since
section 4 of the Press (Emergency Powers) Act provides for
punishment for incitement to the commitment of any offence,
Parliament has no authority to do it. That is the general line
of argument which the Supreme Court Judges have adopted
in interpreting the Constitution.

With regard to the doctrine of implied powers, they have
also more or less taken the same view. Personally myself, I
take the view that there is ample scope for recognising the
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doctrine of implied powers, and I think our Directive Principles
are nothing else than a series of provisions which contain
implicitly in them the doctrine of implied powers. I find that
these Directive Principles are made a matter of fun both by
judges and by lawyers appearing before them. Article 37 of
the Directive Principles has been made a butt of ridicule.
Article 37 says that these Directives are not justiciable that
no one would be entitled to file a suit against the Government
for the purpose of what we call specific performance. I admit
that is so. But I respectfully submit that that is not the
way of disposing of the Directive Principles. What are the
Directive Principles ? The Directive Principles are nothing
but obligations imposed by the Constitution upon the various
Governments in this country—that they shall do certain
things, although it says that if they faill to do them, no one
will have the right to call for specific performance. But the
fact that there are obligations of the Government, I think,
stands unimpeached. My submission is this; that if these
are the obligations of the State, how can the State discharge
these obligations unless it undertakes legislation to give effect
to them ? And if the statement of obligations necessitates
the imposition and enactment of laws, it is obvious that all
these fundamental principles of Directive Policy imply that
the State with regard to the matters mentioned in these
Directive Principles has the implied power to make a law.
Therefore, my contention is this, that so far as the doctrine of
implied powers is concerned, there is ample authority in the
Constitution itself to permit Parliament to make registration,
although it will not be specifically covered by the provisions
contained in the Part on Fundamental Rights.

Dr. S. P. Mookerjee (West Bengal): Even though
they may become inconsistent with the provisions of the
Constitution ?

Dr. Ambedkar: That is a different matter.
Shri Kamath: That is a vital matter.

Dr. Ambedkar: What I am saying is this that the various
provisos attached to the various fundamental articles need
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not be interpreted as though they were matters of strait-jacket
as if nothing else is permissible.

Shri Kamath: You yourself made it.

Dr. Ambedkar: The point that I was trying to make to the
House is that on account of the declaration by the Supreme
Court that this Parliament has no capacity to make a law
in certain heads, the question before the House is this: can
we allow the situation to remain as it is, as created by the
judgments, or we must endow Parliament with the authority
to make a law ?

At this stage I do want to make a distinction and I do so
for the special reason that Dr. Mookerjee came and said that
we were taking away the freedom which people enjoyed. I think
it i1s necessary to make a distinction between the capacity to
make a law and the enactment of a particular law. All these
matters as to whether a particular law encroaches upon the
freedom of the people i1s a matter which can be discussed
when the law is being made. Today we are not dealing with
a law ; we are only dealing with the capacity of Parliament
to make a law.

[SHRIMATI DURGABAI in the chair]

Dr. S. P. Mookerjee: May I ask one question with
regard to this point that you are only asking Parliament to
endow you with power to make a law ? But according to the
changes which have been proposed, all the laws which were
invalidated will become valid retrospectively.

Dr. Ambedkar: I know that is a point on which my friend
Pandit Bhargava laid great stress and it would be very wrong
on my part to leave it unexplained.

Dr. S. P. Mookerjee: And the much-hated emergency
laws will become good laws.

Dr. Ambedkar: It is not quite so.
Shri Kamath: Almost;

Dr. Ambedkar: So far I have dealt with two heads,
namely, public order and the incitement to an offence. There
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remains the third category, namely friendly relations. We
have at present on our statute book a law enacted in 1932
dealing with friendly relations with the foreign States. It is
true that that law has not come for any adjudication before
High Courts or the Supreme Court and it has so far not
been declared to be ultra vires. But the fact remains that in
view of rules of interpretation adopted by the Supreme court
that nothing is within the capacity of Parliament unless that
particular head of legislation is mentioned in clause (2) and
as “friendly relations with foreign States” is not mentioned in
clause (2) I do not think it requires an astrologer to predict
that when that question comes before the judiciary they will
follow the same line of interpretation.

Shri Kamath: Dr. Ambedkar is quite enough for the
purpose.

Dr. Ambedkar: And it is for that reason that we have
thought it necessary to include in the new heads this head
of friendly relations with foreign states.

My friend Dr. Mookerjee asked whether there was any
country where such a law prevailed. Well, I have searched for
a precedent and I can tell him that I find no country which
has not such a law. In the case of England it is a rule of
Common law. No statutory law is necessary. The Common Law
is operative not only in England but in all the Dominions.
Therefore that same rule prevails there. In fact, the common
Law rule has been amended and made more stringent by a
statutory provision in Canada.

Pandit Kunzru (Uttar Pradesh): Will my hon. Friend
explain a little more the position in England ?

Dr. Ambedkar: Yes, I will. I do not know—I must leave
some time for the Prime Minister.

Hon. Members: Take your own time.

Dr. Ambedkar: There is some confusion. I think, in the
minds of the people................

Dr. S. P. Mookerjee: And the framers of the Bill.
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Dr. Ambedkar: No, I do not think so. You will presently
see that we have no such confusion. At any rate my mind is
very clear about it.

Shri Kamath: Government as a whole, not you.

Dr. Ambedkar: What does maintenance of friendly
relations imply ? Most Members are under the impression that
if this category was added they would not be in a position to
criticise the foreign policy of the Government. I like to say
that that is a complete misunderstanding and a misconception.

Shri Kamath: That is your opinion.

Dr. Ambedkar: The underlying principle of this category,
namely maintenance of friendly relations with a State, is
nothing more than an extension of the principle of libel and
defamation, that you shall do nothing, you shall say nothing,
you shall circulate no rumour which will involve a foreign
State in any kind of ignominy. Beyond that there is nothing
in this category. Even the English Common Law is based upon
this, namely that it is a part of the law of defamation—that
you shall not defame a foreign State which has a friendly
relation with this country. Now, I want to know from Dr.
Syama Prasad Mookerjee whether he thinks that even asking
him or others that they shall not defame a friendly nation
is such a serious inroad upon the liberty of speech that it
should be condemned.

Dr. S. P. Mookerjee: Why not specify it ?

Dr. Ambedkar: It is understood that this is so. I know my
friend is a great reader, but if he were to read the debates that
took place in this Assembly in 1932 when this law was enacted,
if he will read the Statement of Objects and Reasons—which
I have read—and also the Report of the Select Committee
on that Bill he will find that in this particular law there is
nothing more than what I have stated.

Shri Kamath: Is not the expression “running dog” used
by the Peking Government libellous or slanderous ?

Dr. Ambedkar: There the Peking Government ought to
make a law.
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Shri Kamath: If someone retaliates here ?

Dr. Ambedkar: This policy of tit for tat is not good for
the State.

Shri Kamath: What about reciprocity ?

Dr. Ambedkar: It may involve us in great deal of trouble.
If we are responsible to our friendly neighbours that our
citizens shall not defame them, in the same way the Chinese
Government is responsible that the Chinese citizens shall not
defame India and the remedy must be left for each Government
to adopt in accordance with its own executive authority.

Prof. Ranga (Madras): And sense of honour.
Dr. Ambedkar: Yes, and sense of honour.

Shri Naziruddin Ahmad: But the present law of
defamation will protect foreign States also.

Dr. Ambedkar: My friend has provoked me to do something
more which I did not want to do ! Now, let me read to
him—this is very important—the law in the United States.
Incidentally I would like to remind my friend Dr. Syama
Parasad Mookerjee who so vehemently asked Is there any
country which has such a law ?’, well, I point to the United
States of America. I have got this big volume with me Foreign
Relations and Intercourse.

Shri Frank Anthony (Madhya Pradesh): Is it part of
the Bill of Rights.

Dr. Ambedkar: It says—this is an important point—
“Notwithstanding the fact that the United States does not
permit the Congress to make a law on this particular subject,
the Supreme Court on the basis that every State has a police
power to protect itself has permitted such a legislation to be
on the statute book.”

Shri R. K. Chaudhuri (Assam): But not on the
Constitution.

Dr. Ambedkar: “What is the law ?””—my hon. friend
Mr. Naziruddin who asked the question may read it. It goes
much beyond our Indian law. The first clause says that “anybody
wilfully and knowingly making any untrue statement, either
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orally or in writing, about any person shall be punished by
imprisonment for not more than ten years and may, in the
discretion of the court, be fined not more than five thousand
dollars”. I want him to compare the punishing clause of our
law with the punishing clause of this law.

Shri Naziruddin Ahmad: I raised a different question.
Dr. Ambedkar: Let me read it again.

Mr. Chairman: Order, order; I do not think that too
many interruptions help the debate.

Dr. Ambedkar: I do not mind replying if I can understand
what they ask.

Shri Naziruddin Ahmad: I raised a different question
altogether. My question was whether our law of defamation
does not protect foreign States also.

Dr. Ambedkar: It does not.
Shri Naziruddin Ahmad: I think it does.

Dr. Ambedkar: No, it applies only when one person
defames another. That is the point. Then the second clause
in that law is about “wrongful assumption of character of a
diplomatic or consuler officer”. That also is made punishable
under the law relating to foreign relations. One more important
clause is about “conspiracy to injure property of a foreign
Government”. There again the punishment is imprisonment
of not more than three years or fine of not more than five
thousand dollars or both. Therefore, our law is a very mild one.

Shri Kamath: If all untrue statements are tabooed it
will put an end to all diplomacy.

Dr. Ambedkar : We are talking of citizens doing harm to
the Government of the foreign State.

Shri Kamath: Not Government-to-Government.

Dr. Ambedkar: With the explanation that I have given
so far, Members of the House, I think will agree that there
is a necessity for amending article 19 in the way in which
sub-clause (1) of clause 3 of the Bill makes provision for it.
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Some Hon. Members: No.

Dr. S. P. Mookerjee: If it is only for protection against
defamation, why are you having it separately ?

Dr. Ambedkar: Sometimes it is better to separate a
certain category.

Shri Kamath: Expediency.

Dr. S. P. Mookerjee: Which is the Constitution in the
rest of the world where such a separate provision is made ?
You contradicted me.

Dr. Ambedkar: The whole point is that the British
Constitution is an unwritten Constitution and therefore
nothing is necessary; Parliament is supreme.

Dr. S. P. Mookerjee: What about the American
Constitution ?

Dr. Ambedkar: There are no Fundamental Rights in the
United Kingdom. That is the difficulty.

Dr. S. P. Mookerjee: In any written constitution does a
similar provision exist ?

Dr. Ambedkar: It does not, but in the United States of
America according to the canons of interpretation adopted
by the Supreme Court such a law is possible.

Dr. S. P. Mookerjee: That is a different matter.
Dr. Ambedkar: It is not different at all.

Now I come to clause 3, sub-clause (1)(b). This clause
seeks to amend clause (6) of article 19 which deals with
trade, profession, etc.

Shri Deshbandhu Gupta (Delhi): Before the Hon.
Minister goes to clause 3(1)(b), may I ask him one question ?
The words are “defamation or incitement to an offence” and
all laws existing today will become.......

Dr. Ambedkar: I have not come to that.
Shri Deshbandhu Gupta: I want you to answer that.
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Dr. Ambedkar : I will not answer it now. I will answer it
at my own time. I have noted it and I think it is a question
to which some answer should be given. There is no ground
for running away from it. It may be that the House may not
accept my explanation, but that I have no explanation to offer
is not the presumption that should be made.

With regard to this clause it will be noticed that the latter
part of clause (6) has been separated into two parts, one
dealing with the qualifications for practising any profession,
and the second part dealing with the actual carrying on of
any trade etc. The important part of that second part lies in
this that it permits the State to make a different classification
between private members carrying on the trade and the State
carrying on the same trade. This clause and the necessity for
its introduction has arisen on account of the judgment of the
Allahabad High Court reported in 1951 A.I.R. (Allahabad)
257, Full Bench, known as Motilal versus the Government
of Uttar Pradesh. As hon. Members will remember, U.P.
Government have introduced a scheme of nationalisation of
motor transport. They were proceeding with their scheme
piecemeal, territory by territory; certain territory they had
said would be subject to their monopoly and that no private
individual would be entitled to run their buses within that
territory; certain territory which they thought in the beginning
they could not cope with they left to private bus owners. In
doing so, they said that it would not be necessary for the
State to obtain a licence for the running of their buses within
the territory that they had ear-marked for themselves, but
required the private owners to obtain licences from the State.
This question was raised before the Allahabad High Court
on the ground that they involved discrimination. It seems
to me that if nationalisation is a desirable thing and in the
best interests of the country, then it must also be admitted
that it may not be possible for the State to undertake
nationalisation all throughout the country at one and the
same time. It involves administrative problems ; it involves
many other problems and consequently, in order to fully carry
out the scheme and to consolidate it, it may be necessary for
the State to define a territory and to leave others to carry
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on for the time being. Such a process should not be hampered
by the doctrine of non-discrimination. It is to get rid of this
doctrine of non-discrimination in the matter of nationalisation
that this particular amendment has been introduced and I
do not think that the House will very seriously object to this
kind of doing.

An Hon. Member: The same thing from the High Court.

Dr. Ambedkar: Now I come to clause 3, sub-clause (2)
about which.........

Dr. S. P. Mookerjee: Why have you omitted the word
‘reasonable’ from the existing clause ?

Dr. Ambedkar: The word ‘reasonable’ was not there. That
is a matter which may be discussed. (An Hon. Member ; In
the Select Committee.) In the House, everywhere.

Now I come to clause 3, sub-clause (2). In order to
understand what this amendment precisely does, I think it
is necessary to go back to article 13. It is only in the light
of article 13 that one can have a clear idea of this particular
sub-clause 31. As hon. Members know, article 13 declares that
if any law is inconsistent with the Fundamental Rights, that
law shall be declared to be void and inoperative. As I have
shown in the course of my observations, certain provisions
of laws, such as sections 153A and 124A of the Indian Penal
Code, certain provisions of the Press (Emergency Powers)
Act and the Public Safety Acts have now been declared to be
void by the Supreme Court and by the various High Courts.
In view of this, what are we to do? It seems to me that
there are three alternatives which we could pursue. The first
alternative is to refuse to amend the constitution and to let
the void provision remain as it is. I do not think that any
Member of this House would like this alternative. (An Hon.
Member : It would be disastrous). The second alternative is
to amend the Constitution, and then under this, there are
two courses open. The first course open to us is fo re-enact
this law in consonance with the amended article. That is
one way. Parliament and the various State Legislatures
should call in their sessions and tackle with these laws once



z:\ ambedkar\vol-015\vol15-05.indd MK SJ+YS 11-10-2013>YS>27-11-2013 350

350 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

again. The second course is to revive these laws and to say
that the revival of these laws shall be subject to the provisions
contained in the amended Constitution. I cannot see what
else one can do. The Bill adopts the second course. The Bill
says: let the laws which have been declared by the Supreme
Court and the High Courts to be null and void be deemed to
be alive, but subject to one proviso, and that proviso is that
they shall not be alive in their original body and flesh but
they shall be alive only in such degree and in such manner
as may be consistent with the amended article 19. That is the
position. Now, I would like to ask the House whether they will
seriously contemplate the posibility of either this Parliament
or the various Legislative Assemblies in the Provinces to again
sit and re-enact these laws.

Dr. S. P. Mookerjee: Why not ?
Dr. Ambedkar: Is there time for it ?
Dr. S. P. Mookerjee: What is happening ?

Dr. Ambedkar: I do not know what time it might take.
But I am sure about that if my hon. friend Dr. Mookerjee
were to be a member of the Bengal Legislative Assembly, he
will prevent such a law being passed there for at least six
months. His argument, his eloquence, all that would stand as
a formidable Chinese Wall against any re-enactment of these
laws. Therefore, it seems to me not to be a very unnatural
presumption that in the present circumstances in which this
Parliament is situated or the local Legislative Assemblies are
situated, you cannot presume that there would be immediately
the time available for the re-enactment of these laws. I cannot
think of it myself. We have so much legislation here.

Shri Sarangdhar Das: Why not the new Parliament ?

Dr. Ambedkar: If it is the new parliament, it means
that for six, seven or eight months on a year, there will be
no law for public order; there will be no law for incitement
to an offence and no law for friendly relations with foreign
States. If Members of Parliament can contemplate such a
contingency, they are welcome to it.
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Ch. Ranbir Singh (Punjab): The new Parliament can
repeal these laws if they so want.

Dr. Ambedkar: I have dealt with article 19.

Dr. S. P. Mookerjee: Why are you giving retrospective
effect ?

Dr. Ambedkar : Unless you give retrospective effect, these
laws cannot be revived.

Shri Shiv Charan Lal (Uttar Pradesh): Is that legal ?

Dr. Ambedkar: Why not ? If these laws are to be in
operation, they must be in operation on the date when this
law comes into existence. You can give it a new beginning
if you can re-enact; but I do not see how you can re-enact.

Shri Deshbandhu Gupta: Because the Hon. Law Minister
is going to another article, may I ask a question with regard
to this article ? The power sought to be conferred refers to
incitement to an offence. Section 4 of the Press (Emergency
Powers) Act, to which the Hon. Law Minister has referred,
involves incitement to murder or to an offence involving
violence. I want to know.

Dr. Ambedkar: Do you want to advocate it ?

Shri Deshbandhu Gupta: No. I want to know whether
under the wide powers that are sought to be taken, it is not
possible to advocate even non-violent disobedience to any order
which may be against the liberties of the people, and which
will constitute an offence under other enactments. I want an
explanation. For instance, section 144 prevents the holding of a
meeting for unlawful purposes. Some district magistrate issue
an order. A newspaper, tomorrow, advises the people that this
order is absolutely obnoxious and it may be disobeyed. Will it
or will it not constitute an offence although it is neither an
incitement to violence nor incitment to murder ?

Shri Rajagopalchari: May I submit that such extensively
detailed discussion may be reserved for the Select Committee.
The principles have been explained. Otherwise, we will have
no time.
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Shri Deshbandhu Gupta: If the Hon. Minister gives an
assurance that it will be modified, it is enough.

Mr. Chairman: Whatever it may be, the hon. Members
who are frequently interrupting, I think, have had their say
already, and their points of view have been taken note of.
Now, let the Hon. Law Minister, who is now speaking have
his say.

Shri Kamath: Does it mean that those who have not had
their say can interrupt?

Mr. Chairman: No ; that does not mean that. Most hon.
-Members will do well to take note of this.

Shri Shiv Charan Lal: Only one question. Will it be
legal to give retrospective effect ?

Dr. Ambedkar: Oh yes; undoubtedly.

Pandit Thakur Das Bhargava: May I ask one direct
question ? Is the Hon. Law Minister satisfied with the terms
of article 19(2) as he seeks to amend it ?

Dr. Ambedkar: I have explained the principle. If as I
said, the language requires to be modified to give effect to
the principle, there can be no objection. But, the principle is
that they shall be revived.

Shri Deshbandhu Gupta: The Hon. Minister has not
thrown any light on the removal of the word ‘reasonable’.

Dr. Ambedkar: It is not removed; it was not there.

Pandit Thakur Das Bhargava: But the other things
were there. You have taken away all those safeguards.

Dr. Ambedkar: That is a different matter. That will be
considered by the Select Committee.

Now, I come to clause 4 of the Bill. This clause introduces
a new article 31A. Let us understand, first of all, what this
article does. What this article does is to permit a State to
acquire what are called estates. Secondly, it says that when
any legislation is undertaken to acquire estates, nothing in the
Fundamental Rights shall effect such a legislation. The merits
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of this article, I think have to be judged in the light of one
question, and it is this. Is there anything revolutionary in
this article ?

Shri Frank Anthony: It is reactionary.

Dr. Ambedkar: Is there anything in this article which
is not to be found in article 31 ? It is from this point of view
that I want the House to consider this question. The House
would remember that later clauses of article 31 provided
that certain laws which were then on the anvil and had
not been passed, shall not be questioned on the ground of
compensation if a certificate was issued by the President. That
is the gist of those clauses of article 31. The new amendment
to article 31 not only removes the operation of the provision
relating to compensation, but also removes the operation of
the article relating to discrimination. In this amendment, I
am emphasising the word ‘estate’. The new article is a very
limited one. It does not apply to the acquisition of land. It
applies to the acquisition of estate in land which is a very
different thing. What is an estate has been defined in this
particular article namely, the right of a proprietor, sub-
proprietor, tenure-holder, or other intermediary. Of course,
the terminology is different in different provinces. It does
not refer to the acquisition of land. That is a point to be
borne in mind. Therefore, all that article 31 A does is this.
When any law is undertaken with regard to the acquisition of
property, two questions can properly arise. One is the amount
of compensation ; the second is discrimination as between the
various proprietors as regards the amount of compensation.
These are the only two questions that can possibly arise and
give rise to litigation. With regard to one part of it, dealing
with compensation, we have already excluded the acquisition
of proprietory and zamindari interests by the original article
31. By this article, we are excluding the operation of the
discriminatory provision. That is all what we are doing by
this article.

It seems to me that we really cannot adopt the said two
articles of the Fundamental Rights relating to compensation
and discrimination with regard to this land question. I have
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paid considerable attention to this subject. I may say that
I have studied with great care the situation in Ireland, a
country which resembles very closely our own. In Ireland, the
peasantry is hungering for land. Land in Ireland has been
unevenly distributed. Some have very large estates; some
have very small. There are many who are landless. What has
the Irish Constitution done ? I want the Members who are
representing the landed interests to consider this case in a
comparative manner. Now, so far as the Irish constitution is
concerned, property in land particularly is not a Fundamental
Right. Article 43 of the Irish Constitution clause (2), states
that the exercise of the right mentioned, that is the right on
land, should be regulated by the principles of social justice.
It does not say that land shall not be taken except on the
basis of full compensation or without any discrimination as
between landlords. What the Irish law does is this. They have
appointed what is called the “Congested Board”, as they call
it, or congested Areas board. It is a separate organisation
created by law and this Board has been given the power to
acquire land, to break up holdings, to equalise land, to make
uneconomic holdings economic ones by taking land from a
neighbouring owner and the right of assigning compensation
has been given to this Board of congested areas. There is no
judicial authority to interpret the action of this board.

An hon. Member: And no appeal?

Dr. Ambedkar: And no appeal at all. Some people have
of course, taken appeals to the courts, but the courts have
held that no appeals lie with any court.

Now, I can, speaking for myself, say without any hesitation
that I am not at all an admirer of the new schemes that
have been drafted by these States who have acquired land. It
is, in my judgment, not a very good thing to create peasant
proprietors in this country. Our difficulty in this country has
arisen by reason of the fact that we have small landlords
holding half an acre of land or an acre or two acres, with no
money, no measure, no bulls, no bullocks, no implements, no
seeds and no arrangement for water. And yet they are the
landlords and the holders of the land. Looking at the future,
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I feel very aghast as to what is going to happen to this country
and its national production of food, if this kind of agricultural
system continues. I would have very much liked if the State
had acquired all these properties and kept the land as State
land and given it on permanent tenancy to cultivators so
that the State would have had the right to create collective
farming and co-operative farming on the basis of supplying
the materials and so on and so forth. But now we have a
large ‘number of landless labourers in this country, and I
think their number will exceed even five crores. But when you
make these laws, making the tiller of the soil the owner of it,
what provision can you make for the welfare of these landless
labourers ? They will remain where they are—high and dry—
notwithstanding the abolition of the zamindars. I am, therefore,
not very happy at what is being done. But that is a different
question altogether. The question we are considering now is
whether the intermediaries should be allowed to continue.
That is the point, and on the point, I think there can be no
dispute that the intermediaries should be liquidated, without
any kind of interference from the Fundamental Rights either
on the ground that there is no adequate compensation or that
a discrimination has been made. I have got with me a very
interesting paper which I secured from the Government of
West Bengal. Hon Members will remember that there was a
Commission called the Floud Commission, appointed for the
purpose of liquidating the zamindars in Bengal. After that
Commission had reported, the Government of Bengal appointed
a special officer in order to find out how effect could be given
to the recommendations of the Floud Commission and that
officer has made a very interesting report. I have got a copy,
but as I said, I have not got the time now to go through
the whole of it. But that officer himself recommended that
equality of compensation would be wrong. It would be neither
just nor equitable, though it may be administratively smooth.
He has worked out a scheme of compensation which is very
interesting, and the scheme is one of graded compensation. In
the case of profits up to Rs. 2,000 the compensation should be
fifteen times the net profit. From Rs. 2,000 up to Rs. 5,000
it should be twelve times but not less than the maximum
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amount given under the previous item. From Rs. 5,000 up to
Rs. 10,000, the compensation should be ten times but not less
than the maximum under the Rs. 2,000—Rs. 5,000 category
and for profits above Rs. 10,000 it should be eight times
but not less than the maximum under the last-mentioned
category. It is all a graded thing. And I am afraid that we
should not get mixed up with this question of compensation
which is a very ticklish problem. If you want the betterment
of agriculture, I am convinced that these intermediaries must
be liquidated. The original article exempted compensation for
the acquisition of zamindari rights. We are now dealing with
exemption from discrimination. I do not see why article 31
should now continue to operate, when there is a law for the
purpose of acquiring these estates.

Shri Shiv Charan Lal: What about article 14 about
discrimination ?

Dr. Ambedkar: The whole chapter is excluded from
operation.

Shrimati Renuka Ray (West Bengal): When the Hon.
Minister is prepared to go far, why does he not go further ?

Dr. Ambedkar: I am not revolutionary enough.

Shrimati Renuka Ray: But you yourself suggested that
the State should acquire the land?

Dr. Ambedkar: Yes, but I am a progressive radical.

Now, I come to article 31 B. This article enumerates in
the Ninth Schedule certain laws which have been passed.
Great objection has been taken that this is a very unusual
procedure. Prima facie, it 1s an unusual procedure. But let
us look at it from another point of view. What are these
laws ? What are the principles on which these laws are made
which are being saved by the Ninth Schedule. All the laws
that have been saved by this Schedule are laws which fall
under article 31A. That is to say, they are laws which are
intended to acquire estates. And when we say by article 31A
that whenever a law is made for the acquisition of an estate,
neither the principle of compensation nor the principle of
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discrimination shall stand in the way of the validity of it. I
admit that sentimentally there may be objection. But from the
practical point of view. I do not understand why we should
not declare them valid pieces of legislation.

Shri Naziruddin Ahmad: They are bad laws and so
they have to be declared valid!

Shri Syamnandan Sahaya (Bihar): May 1 enquire
whether these laws that are now sought to be validated will
cover, only land reforms or whether there will be interference
with other laws like the Transfer of Property Act and other
Act ? Has this aspect of the matter been investigated by the
Government?

Dr. Ambedkar: I shall be quite frank about it. The only

11-00 AM other method to adopt would be to give power to

the President to revise these laws and to reconstruct

them and to bring them strictly in conformity with the
provisions of article 31.

Pandit Thakur Das Bhargava: Under article 31 we
decided that if President certifies certain laws, they will be
valid. Now that safeguard has been taken away.

Dr. Ambedkar: The reason why that has not been done
is this. Just imagine the amount of burden that would be cast
upon myself, on the Law Ministry, the Food and Agriculture
Ministry and other Ministeries involved if we were to sit here
and examine every section of each one of these Acts to find
out whether they deviate. I think that is impossible.

Shri Kamath: Appoint a Committee for the purpose
Dr. Ambedkar : That will mean postponement of this Bill.

Now I come to clause 6 which seeks to amend article 85.
In article 85 the word used is ‘summon’. This word has given
rise to some difficulty. The word ¢ summon’ has a technical
meaning, viz. sitting of Parliament after a prorogation
or dissolution. It does not cover the case of the sitting of
Parliament after adjournment. The result is that although
Parliament may sit for the whole year adjourning from time
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to time, it is still capable of being said that Parliament has
been summoned only once and not twice. There must be
prorogation in order that there may be a new session. It is felt
that this difficulty should be removed and consequently the
first part of it has been deleted. The provision that whenever
there is a prorogation of Parliament, the new session shall be
called within six months is retained. That is the difference
between the old article and the new, viz.,, the summoning
has been dispensed with. Parliament may be summoned once
and it may continue to go on after short adjournments from
time to time.

Another difficulty with regard to clause (2) is—it was
contended by some that according to the letter of this
article it is necessary that both Houses should be prorogued
simultaneously and not at different times. That certainly was
not the intention of the Constitution. The Constitution intended
that one House may be summoned at one time, another may
be summoned at another time, one may be prorogued at one
time and another may be prorogued at another time. It is to
make this possible that clause (2) has been amended.

With regard to article 87, which is sought to be amended
by clause 7, the position is this. Under the old article the
provision was that whenever Parliament was summoned,
there was to be an address by President. Now as Parliament
will be summoned only once and it will continue either by
prorogation or by adjournment, it is not necessary to retain
this provision. Similarly .........

Shri Kamath: How can it continue after prorogation ?

Dr. Ambedkar: If it is prorogued, then it will be summoned.
If there are two summonings, the address by President will
be only once. With regard to precedence for debate, that also
has been deleted—not that there will be no time given but for
the simple reason that there may be some urgent business
which may require to be disposed of earlier ......

Shri Syamnandan Sahaya: Supposing the President
wants to address the House, this will be a limitation imposed
on him.
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Dr. Ambedkar: Now I come to articles 341 and 342. As
the House knows, to-day the power of issuing scheduled castes
and the scheduled tribes order so far as part A and Part B
States are concerned is given only to the President while the
power to issue such orders with regard to Part C States is
given to Parliament. That position is now being altered and
the power 1s given to President even to make an order with
regard to scheduled castes and scheduled tribes in respect of
Part C States also.

Then article 372 invests the President with the power to
make adaptation in existing laws in order to bring them in
conformity with the provisions of the Constitution and that
power is given only for two years. This House will remember
on account of the pressure of other business it has not been
possible for Government to examine all the existing laws in
order to find out how many of them are inconsistent with
the provisions of the Constitution. It is therefore felt that the
President’s power to make such adaptation in the existing laws
in order to bring them in conformity with the Constitution be
extended by one more year so that means may be adopted in
order to find out which laws are inconsistent and a consolidated
order may be issued thereafter.

Shri Kamath: The article also provides that once
Parliament is elected under the new Constitution, the President
shall not exercise this power.

Dr. Ambedkar: If this article gives the power, then that
of course overrides.

Shri Kamath : How can that be ?

Dr. Ambedkar: Then I come to article 376, clause 13. A
good deal of objection was taken to this particular clause. It
deals with the appointment of persons who are not citizens
of India to the posts of Chief Justice and Judge of any High
Court. The position is this. Article 217, clause (2) says that
a Judge of the High Court must be a citizen of India. Article
376 provides that existing Judges including Judges who were
not citizens on the date when the Constitution came into
operation shall continue as Judges if they so choose. Now it
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so happens that we have in our country some four High
Court Judges who were on the date of the Constitution,
Judges of Certain High Courts but were not citizens of
India. They chose to remain at their posts and did not
retire. We were therefore bound to carry them over under
the provisions of article 376. A question has arisen and it
is this. Can such a person be appointed as a Chief Justice
either in the Court in which he is serving or in some other
Court ? Another question that has arisen is this. Can such a
Judge be transferred to another High Court, the point being
whether the appointment of a Chief Justice or the transfer
of a Judge from one High Court to another High court is
a new appointment ? If it is a new appointment, obviously
the provisions of article 217(2) would apply. This was felt
as a great difficulty, because it could not be presumed that
parliament intended merely to continue them but their
prospects should be blocked. Such evidently was not the
intention. Consequently the President under the powers
vested in him under article 392, clause (1) for the purpose
of removing difficulties, issued an order regularising the
position. That order in some quarters has been questioned
as being outside the power of the President, there being no
defficulty whatsoever. In order to remove these doubts it is
thought better to make a provision in the Constitution itself
and that is why clause 13 is included in this Bill.

Mr. Chairman: Will the Hon. Minister explain why was
not originally the transfer contemplated ? Is it not a new
situation created by this clause ?

Dr. Ambedkar: That is what I interpret to be the
intention of article 376 viz., that once they were carried
over, they were carried over for all purposes, either transfer
or promotion.

But some people have found this difficulty ......

Pandit Thakur Das Bhargava: The idea was that
the Chief Justice shall not be a non-national. What is the
reason now ?



z:\ ambedkar\vol-015\vol15-05.indd MK SJ+YS 11-10-2013>YS>27-11-2013 361

PARLIAMENTARY DEBATES 361

Dr. Ambedkar: The reason is obvious. When you accept
a man as a Judge you certainly accept him for your own
convenience and you should be in a position to transfer him
to some other court. For the benefit of and in fairness to that
individual he should not be debarred from promotion.

Pandit Thakur Das Bhargava: Would you like the Prime
Minister of India to be a non-national ?

Dr. Ambedkar ; We are dealing with these four exceptional
cases. (Interruption). The provision is very clear and I do not
think anybody can quarrel with it.

I believe I have exhausted all the points raised in the
course of the debate. If anything remains I shall be prepared
to deal with it when the Bill is taken up clause by clause.
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CONSTITUTION (1ST AMENDMENT) BILL 1951

*Shri Jawaharlal Nehru: ........ Now, it has become
a convention—I cannot immediately say whether it is
anything more and whether it is in the Constitution
itself— that anything coming under the concurrent list
of legislation, any law passed by a State Assembly, has
to come up here for examination and for the President’s
approval. Is that so ?

An hon. Member : Not until this House has passed
a law.

The Minister of Law (Dr. Ambedkar): If it is
inconsistant.

An hon. Member: Not until this House passes a law.

Shri Jawaharlal Nehru: What I mean was, if there
is obvious repugnance then, of course, it does not come
into effect. That is obvious. But in order to examine that
there is no repugnance, in order to see that it is what
the legislative lists contemplate, it comes up here of the
President’s assent. Therefore, in effect ......

Shri Bharati (Madras): Not necessarily,

Shri Jawaharlal Nehru: I do not say it is necessary,
in the sense that the law does not take effect. But I am
told that it is practically automatic and anyhow it has
been in practice automatic. And such laws have to come
up here, every one of them, for they come up daily, first
of all to the Home Ministry to examine and to the Law
Ministry also to examine and it comes before the President
to see whether he expresses his approval or not. So it can
be taken for granted that, especially in a matter of this
kind it must inevitably come. I go beyond that and if the
House wishes I am perfectly willing to add that clause
about the President’s assent to article 19. It is for the
House to decide.

* P. D., Vol 12, Part II, 31st May 1951, p. 9610.
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*Dr. S. P. Mookherjee: .......... Before I take my seat, 1
once again request the Prime Minister to consider the main
purpose of my two amendments with regard to the substitution
of the word ‘Parliament’ in the place of ‘State’ or if that is
not possible, at least to provide that the laws passed by the
States in this behalf will be subject to the President’s assent.
If that is done, it will, to a great extent, remove the difficulties
which stand in our way.

The Minister of Law (Dr. Ambedkar): My only excuse
for intervening in this debate is to clear certain points which
relate to the constitutional provisions which are necessarily
involved in the amendments which have been tabled. In
the first place, I propose to deal with the two amendments
together : the first amendment is that Parliament should
have the exclusive power to make laws under the provisions
which are now being introduced in the proposed clause (2) of
article 19 and the second is that, if that is not possible, the
President should have the power to give his assent to any
law made under this new proposed clause and unless that
assent was given, that law should not be deemed to be valid.

With regard to the question of bringing in Parliament, there
are two aspects to the matter which, I think, it is desirable to
consider carefully. One is this: Is it possible to give exclusive
power to Parliament to make a law in a field which is covered
by the new clause (2) ? On this matter, I should like to invite
the attention of the House to article 368 which deals with the
amendment of the Constitution. That article specifies certain
classes of amendments to the articles “of the Constitution
which would require the ratification of the States before the
amendments could be deemed to have been validly passed.
I do not propose to go over all the different categories that
have been set out in article 368. I content myself by reference
to only one and I refer to Chapter I of Part XL Article 368
says that if any article which forms part of Chapter I of Part
XI is amended, then such an amendment will require the
ratification of the State. It will be noticed that article 246
clause (3) falls in Chapter I of Part XI. That article says that

* P. D., Vol 12, Part II, 1st June 1951, pp. 9861-69.
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the States shall have the exclusive power to make laws in
relation to any entry in List II, which means that Parliament
shall not have the power to make laws with regard to any
item in List II. If Members of this House would refer to
List II, they will notice that Entry 1 in that List refers to
public order. Public order is one of the categories of heads
of legislation which we are introducing for the first time in
clause (2) of article 19, by this amending Bill. It is therefore
quite clear that if you were to give Parliament power to make
law in respect of public order which is included in List II, and
which according to article 246(3) confers exclusive legislative
jurisdiction upon the States, then it is obvious that such an
amendment would require the ratification of the States. Now
the intention of the Government as well as of this House, I
think on this point is quite clear, namely, that we do not
propose to make any amendment to any clause which would
require the assent or the ratification of the States. From
that point of view, I think, all those who have tabled this
amendment would agree that it is not possible to accept that
amendment without involving this particular Bill in a great
difficulty which it would not be possible for this House to
overcome within the time within which we propose to carry
through this measure.

As the Prime Minister said yesterday, all of us have
sympathy with the proposal, namely, that if it were possible
Parliament should be given the power to legislate. We have
also sympathy with the suggestion that the President may
have the right to give his assent before the Bill becomes law.
But the question that has to be considered 1is, is such a thing
necessary ? Is it not contained in the very provisions of the
Constitution ? Now, let me refer hon. Members to the heads
of legislation we are introducing in the present clause and
the place, they have in the various entries in Schedule Seven.

Take the security of the State. There is no particular entry
of this nature—security of State—for the simple reason that
the security of the State can be affected by a variety of entries
and the power is necessarily distributed under different heads.
At the same time hon. Members will see that entry 1 of List
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1 is a very relevant entry so far as the security of the State
is concerned. Take the second head—friendly relations with
foreign States. That is covered by entries 9, 10 and 14 in
List 1. Take the third head—public order, decency and morality.
That is in entry 1 in List II.

Dr. S. P. Mookerjee: What entry?

Dr. Ambedkar: It is entry 1 in List II to some extent.
And so far as newspapers, books etc. are concerned it is also
related to entry 39 in List III. Contempt of court comes in
entry 95 in List I and also in entry 14 in List III. Defamation
is in entry 1 in List III. Incitement to an offence is in entry 1
in List III.

Now having had this information before the House, I
think the House will understand that in the large majority
of the cases since the entry either falls in List I or in List
III, Parliament has in some cases the exclusive authority to
make law, in some cases concurrent authority to make them.

Dr. S. P. Mookerjee: Will the Hon. Minister be more
specific ? Where is the concurrent power to pass laws regarding
public order ?

Dr. Ambedkar: With regard to public order, there is
another entry—39 in List III—which speaks of books and
newspapers. Newspapers are very much concerned.

Dr. S. P. Mookerjee: The Hon. Minister is arguing that
with regard to certain matters—in fact with regard to all the
matters either Parliament has concurrent jurisdiction or has
exclusive jurisdiction. I would like him to be more specific.

Dr. Ambedkar: I am giving the entries.
Dr. S. P. Mookrjee: Public order?

Dr. Ambedkar: The large head for public order is entry
1 in List II. Newspapers may also come under public order.

Dr. S. P. Mookerjee: It is not.

Dr. Ambedkar: The point is this. Some law has to be
related to some entry. How is the authority of Parliament
or the authority of a State to be determined to make a law ?
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Dr. S. P. Mookrjee: Will the Hon. Minister admit that
Parliament has no concurrent jurisdiction in respect of laws
relating to public order except newspapers ? Let us have it
clearly.

Dr. Ambedkar: Yes.

Mr. Deputy Speaker: The Hon. Minister does not say
that every item is in the Concurrent List.

Dr. Ambedkar: A large majority of them is exclusively
in the jurisdiction of Parliament and in some cases the
jurisdiction is also concurrent. Therefore my submission to
the House is this—that nothing is necessary for the purpose
of investing Parliament to make a law in the fields which are
mentioned here as exclusive right of legislation. Parliament
has, in certain cases, got also concurrent power so that it can
check any abuse that the Provincial Legislatures may make
of the power that we are conferring.

Dr. S. P. Mookerjee: What is the power regarding
incitement to offence under the Concurrent List ?

Dr. Ambedkar: It comes under the Penal Code. Incitement
to offence is a specific offence in the Penal Code.

Dr. S. P. Mookerjee: The Hon. Minister should read to
the House entry 1 of.......

Dr. Ambedkar : I cannot yield to him just like he did not
yield to the Hon. Home Minister. This is not a lecture room
and I am not lecturing to the students either. I am making
my point. If my hon. friend wants an exposition we can meet
somewhere in the Constitution Club—and I shall be prepared
to lecture to him.

Mr. Deputy Speaker: All that I can say is the hon.
Member contends that entry 1 in List II—State List—only
relates to public order and this is not covered. Incitement
to offence is in the Penal Code. If he is not satisfied, he can
draw his own inferences.

Dr. Ambedkar: It is open to you to say that this does
not cover public order.
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Mr. Deputy Speaker: All that the Hon. Minister wants
to show is that with respect to the majority of the offences,
they are either in the Union List or in the Concurrent List.
The minority may be more important than the majority.

Dr. S. P. Mookerjee: The Hon. Minister stated that
incitement to offence comes under entry 1 in the Concurrent
List but that item reads like this :

“Criminal law, including all matters included in the Indian

Penal Code at the commencement of the Constitution but excluding

offences against laws with respect to any of the matters specified

in List I or List II and excluding the use of naval, military or

air forces or any other armed forces of the Union in aid of the

civil power ”.

Dr. Ambedkar: I will not give in. I would like to finish
my speech before one o’clock ..........

Dr. S. P. Mookerjee: It means that there will be no
incitement to any offence which comes under public order in
List II..............

Dr. Ambedkar: I am not running away from that point.
I am very much interested in it.

Dr. S. P. Mookrjee: I know you are.
Dr. Ambedkar: Yes, I am.

I now come to the President’s assent. Under article 200
of the Constitution the Governors or the Rajpramukhs of
the different States are empowered to withhold their assent
from any particular Bill and refer it to the President. That
provision already exists. Naturally the Governor has to act
on the advice of his Minister and if he felt that a measure
should be reserved for the consideration of the President, the
power is already there. No new power is required. But it may
be argued that this power is in a sense nugatory, because it
depends upon the advice given to him by the Ministry and
the Ministry which has been a party to a measure cannot
be expected to give their advice to the Governor to refer the
matter to the President.

There is also another article 254 which deals with the laws
in the concurrent field and that article says that if there is
any inconsistency between any law made by Parliament and a
similar law on the same subject made by a State Legislature,
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then to the extent of the repugnancy and inconsistency the
law of the State shall be void. There is in addition to that a
further provision in clause (2) of that article that if such a
law, which is inconsistant with the law made by Parliament
on the subject, is reserved for the assent of the President and
the President gives his assent, notwithstanding the repugnancy
the law shall remain void so far as that State is concerned.
So far as our experience in the Law Ministry goes almost
every State has got the fear that their law may be declared
to be inconsistent and hence void. In order to prevent this
contingency the States have always taken the safest course to
refer all these measures to the President for his consideration
and assent and his assent has generally been given either in
the form in which the Bill stands or with some modifications.
Therefore my submission is that so far as the Constitution is
concerned articles 200 and 254(2) contain enough safeguards
to see that such measures do reach the President and receive
his consideration and assent.

Shrimati Durgabai: Under what procedure ?

Dr. Ambedkar: I was just referring to it. Under article

Shrimati Durgabai: How ?

Dr. Ambedkar: I know some people have got a bee in
their bonnet. On all these three counts I submit that all these
amendments are quite unnecessary.

I propose to deal with some of the points raised by my
friend Pandit Kunzru. So far as his amendment dealing
with change of words is concerned, his words I suppose are
merely poetical alliterations and I do not think there is any
substance in them, whether you call it friendly relations or by
some other words : the substance and the head of legislation
remaining what it is. I am therefore not prepared to spend
my time in dealing with them.

But he has been making a great deal of capital with regard
to the American case which he can never forget namely Near
versus Minnesota. It is true that the U. S. Supreme Court
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nullified a law which had made previous restraint as
unconstitutional. But with regard to that case I think it is
not desirable to fix our banner and standard by the decision
that was given, because I would like to draw my learned
friend’s attention to some of the incidents with regard to that
particular case. I have a book with me and I shall give the
name. I know that Dr. Mookerje is very careful in pursuing
these matters. The book is Free Speech in the United States.
There are various other books also which he must have known.
Now with regard to this particular case the first point which
the American writers have themselves noted is that it is a
decision which was arrived at by a bare majority of one single
judge ; it was a decision which was given by five to four. The
second thing is that at page 380 the writer himself has said
that on account of this very narrow majority—

“The Near case had ho immediate effect beyond voiding the
Minnesota statute, which is said to have grown out of a nasty
local situation.”

I would also like to read to him a portion of the judgment
delivered by the chief of the dissenting judges which I think
is worth quoting. This is what Mr. Justice Butler who headed
the minority said:

“It 1s well known ...... that existing libel laws are inadequate
effectively to suppress evils resulting from the kind of business
and publications that are shown in this case. The “doctrine that
measures such as the zone before us are invalid as previous
restraints exposes the peace and good order of every community
and the business and private affairs of every individual to
the constant and protracted false and malicious assaults of
any insolvent publisher who may have purpose and sufficient
capacity to contrive and put into effect a scheme or programme
for oppression, blackmail, or extortion.”

That also is a demand which must be taken into
consideration in dealing with the liberty of the press. The other
thing which my friend has been harping upon all along is the
phrase used by Justice Holmes in dealing with cases relating
to freedom of speech which is called “clear and present danger”.
I have been trying to find out whether that is a very new
doctrine so far as we are concerned. I suppose our judges also
adopt the same doctrine. Supposing, for instance, a professor
delivered a lecture on Communism in the Delhi University
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to the students. I do not suppose, although he may mention
to them the violent methods that the communists adopt in
order to achieve their object that anybody would hold that
merely because he delivered a lecture to the students he
was guilty of any offence. There was no “clear and present
danger” and I have no doubt about it that our judges also
would uphold the same line of reasoning. Therefore, as I said,
I do not understand why our friends are abiding so much by
certain catch phrases and certain decisions of the courts in
the United States.

I will now deal with the question of confining “incitement” in
violence and I want my friends, Dr. Shyama Prasad Mookerjee
and also Pandit Kunzru to pay some attention to what I am
saying—and I will take some very particular cases. First of all,
I would like to know whether they are in a position to give a
precise definition of the meaning of the word “violence”. What
is “violence” ? Is it to be confined merely to physical violence ?

Dr. S. P. Mookerjee: Violent words are excluded.

Dr. Ambedkar: I am not talking of violent words. Have
they been able to give us any precise definition which would
enable the legislature and the court to know that this is
violence and this is not violence ? I cannot find any.

Shri Kamath: Put it as “as defined by law”.

Dr. Ambedkar: It is only postponing the trouble. Some day
when we make the law we shall have to give the definition
of “violence”.

I come now to specific instances. Supposing, for instance,
there is trouble—I am giving some concrete cases which have
happened—and there is trouble between the Scheduled Castes
and caste Hindus in a particular village and the caste Hindus
conspire together to proclaim a social boycott on the Scheduled
Castes, preventing them from obtaining any kind of supplies,
preventing them from going into the fields, preventing them
from going into the jungles to collect fuel, then I want to
know from Dr. Syama Prasad Mookerjee and Pandit Kunzru
whether they want this, as an offence, to be regarded by the
State as such or not.
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Shri Naziruddin Ahmad : Doctors differ in this respect.

Dr. Ambedkar: I shall give another illustration which
was recently reported in Bombay. In a place near Thana there
was trouble going on between caste Hindus and the Scheduled
Castes over the taking of water from a particular well. With
the help of the police the Scheduled Castes there were able
to secure their right to take water from that well along with
the caste Hindus. The caste Hindus did not like the matter.
They wanted the well to be exclusively used by them. Two
days ago there was a report in the Bombay Press wherein it
was stated that some caste Hindus incited some of their men
to drop into it some kind of poisonous weeds. The result was
that the whole water was poisoned and some of the Scheduled
Caste people who drank the water suffered from the effect of
the poison. I want to ask both of them whether they would
limit their definition of incitement to violence, or whether
they would extend it to cover where one community does
something in order to harm and injure another community.

Dr. S. P. Mookerjee: In such a case you and I will go
there to prevent it.

Dr. Ambedkar: You and I cannot go everywhere. You
will be engaged in fighting the elections and I may be doing
something else and we will have no time to go to the rescue
of those people. It is no use taking the responsibility on our
shoulders. It is much better that the law provides for it.

Then with regard to particular laws, I and my colleagues
or the Treasury Benches have been shouting time and over
again that in this Bill what we are doing is to merely confirm
capacity on Parliament to make laws for certain purposes. We
are not enacting particular laws. We are not even protecting
the laws as they exist today. But somehow Members who
are determined to oppose. Members who are determined to
take the opposite view—if they will forgive me—out of pure
obstinacy are not able to make this distinction between capacity
to legislate and making a particular law.

Dr. S. P. Mookerjee: The obstinacy is yours not to
understand.

The House then adjourned till Half Past Three of the Clock.
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The House reassembled Half Past Three of the Clock.

[PanDpiT THAKUR DAs BHARGAVA in the Chair]

* Shri Hussain Imam: I wish to draw the attention of the
House that no zamindar in his senses objects to the dictum
laid down by the Constitution or by the Hon. the Prime
Minister. The whole quarrel arises whether the intention of
the Constitution is carried out or something is being foisted
on us in the name of the Constitution which is not covered by
the terms of the Constitution as embodied in the Constitution
Act. And secondly......

An hon. Member: We are amending the Constitution.

Shri Hussain Imam: No. What we are doing is, according
to the Prime Minister to carry out the intentions of the
Constitution which our wording had failed to do. And there
I am at one with him, that as a member of the Constituent
Assembly, I am as much a party in this—though I was not
present on that day—as anybody else is. There were two
cardinal principles of the Constitution—firstly about the Acts
which are passed after the Constitution came into effect and
those Acts which were passed upto 18 months before the
Constitution was brought into effect. Now I ask you, the
House and the Law Minister to certify that the eleven Acts
are covered by these two categories. Only four Acts come
under the category that are passed after the Constitution and
had received the assent of the President. Seven Acts are not
covered by this.

Dr. Ambedkar: They were assented, I understand.

Shri Hussain Imam: None, except the four. They are

the Bihar Act, U. P. Act, Madhya Pradesh Act and the other
Act. All the rest have not been assented to.

Shri Bharati (Madras): Madras Act has been assented to.

Shri Hussain Imam: Madras Act I of 1950 has been
assented to, not the 1948 Act. I refer to this fact because
in the beginning I spoke on the subject and suggested that
ample time should be given to the House and to the Select
Committee to examine these thoroughly ......

* P. D., Vol. 12., Part II, 1st June 1951, pp. 9906-07.
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The other thing to which I would like to draw attention
is to the dictum laid down by the Hon. Prime Minister that
we must pay fair, adequate compensation and not too much
and I agree with that dictum. But do consider the things as
they are existing. I am one with the Government in abolishing
zamindari but on fair terms.

Dr. Ambedkar: The words ‘fair compensation’ do not
appear in article 31.

Shri Hussain Imam: It was the wording of the Hon.
Prime Minister. As far as article 31 is concerned, my charge
is that the seven Acts that you are thrusting down our throats
are not covered by the original provisions of article 31.

Dr. Ambedkar: They are governed by new article 31A.

Shri Hussain Imam : I was referring to the fact that we
must face the facts. The Socialist party says that they are not
going to honour the instialments that are going to be fixed
by the Congress Government. The Communists have declared
from the housetops that they are not going to honour it. Why
be in a fool’s paradise and believe that it will be paid in 40
years ? Half a loaf is better than nothing and if you have to
give you should give now. You should realise the plight of
small landholder of zamindar who has an income of 500 or
600 or 1,000 rupees. He is not a bloated capitalist. I aver that
at least the lower income group should be given compensation
in lump sums so that they may start some business.

*Dr. Ambedkar: As to my own amendment I do not
think that any argument is necessary in, order to support
the same. The amendment is merely an amplification as to
the meaning of the word “estate”. Some people felt that while
we had taken note of the laws that prevail in Part A States
with regard to the definition of the word “estate”, we had not
taken sufficient notice of the definition of the word “estate”
operating in Part B States. In order to remove that doubt I
felt that it was necessary to take note of it and to amplify
the definition of the word “estate”, which I propose to do by
my amendment.

* P. D., Vol 12, Part II, 1st June 1951, pp. 9912-15.
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My principal ground for rising to take part in the debate
is to deal with the point that was raised by my hon. friend,
Ch. Ranbir Singh. His argument, if I understood it correctly,
was this that while in some States in India the word “estate”
is used in a limited sense so as to include only what we call
intermediaries but not to include what we call the ryotwari
estates, that is, people holding it in their own right without
there being any intermediaries between them and the State, it
is quite true that there are some States where the definition
of the word “estate” is a wide one and might possibly include
holders under ryotwari or occupants under the Bombay Land
Revenue Code, or ryots in other parts of India. At one time I
thought that it might be possible to give a limiting effect to
the word “estate” by the addition of an explanation, but on
further consideration I find that it is more or less impossible
to give an explanation which would cover the point. But I
would like to say this, that there is no intention on the part
of Government that the provisions contained in article 31A
are to be employed for the purpose of dispossessing ryotwari
tenents.

Shri Hussain Imam: However big they might be ?”

Dr. Ambedkar: Well, that is a different matter. We are
making a distinction between intermediaries and ryotwari
holders.

Now, that is certainly not the intention of the Government:
I know that friends who are interested in this matter would
hardly be satisfied with any expression of intention on the
part of Government, but I think there is much more than
mere intention in the Bill itself. If my friend Ch. Ranbir
Singh, would refer to the proviso attached to article 31A
which requires that every such Bill shall be reserved for
the consideration of the President, I think he will see that
there is a certain amount of safeguard in it, and, as I hope
the Prime Minister in his speech in reply to this debate will
also make it clear, there is no such intention on the part of
Government and I believe that whenever any such measure
before the President for consideration, the undertaking given in
this House would be binding upon the President in giving his
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sanction so far as any such measure is concerned. Therefore,
I submit there is no ground for any fear of any such thing
happening and I believe that there is also no justification for
any kind of propaganda that may be carried on by interested
parties that this Bill proposes to give power to Government to
expropriate everybody including the ryotwari tenants. I hope
that this will satisfy my friend, Ch. Ranbir Singh.

With regard to the question that has been put to me by
Durgabai...’

Shri R. K. Chaudhuri (Assam) : Shrimati Durgabai.

Dr. Ambedkar: These encumbrances I do not think are
very necessary. I feel terribly embarrassed when somebody
calls me Shri. Shri means wealth—I have none of it.

Shri R. K. Chaudhuri: May I mention that sufficient
mischief has been caused by my friend, Dr. Ambedkar, calling
me by my short name the other day ?

Dr. Ambedkar: I thought you agreed, that that did not
change your sex?

Shri R. K. Chaudhuri: That is how jealousy has been
created in the minds of some sections of the House.

Shrimati Durgabai: At least not in my mind.

Dr. Ambedkar: Now with regard to that, the relevant
provision in the Madras Act is section 45. That section 45
deals with impartible estates. It does not deal with ordinary
estates and the provision, so far as I understand it, is that
the matter of deciding whether and how the compensation is
to be distributed is left to a tribunal. This Bill does not add
to the powers of the tribunal; this Bill does not take away
any of the powers that are given to the tribunal for that
particular Act. I think within that ambit things will proceed
in the way the Madras Act has determined.

Dr. Deshmukh: May I ask a clarification of the Hon.
Law Minister? The Hon. Doctor has told us that there is no
intention to dispossess or limit the ryotwari tenures. There
are six Acts of Bombay in the Schedule. If any of these Acts
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do limit the ryotwari tenure, how far would it be proper
to add those to the Schedule and how far does it cover the
intention of Government not to bring in the ambit of this
amending Act the ryotwari tenure or to limit their extent ?

Dr. Ambedkar: I know something of these Acts, coming
from Bombay as I do and having practised in the High
Court. Having had to deal with many cases, I have no
doubt about it that the Khoti Abolition and other Acts to
which my hon. friend has referred deal only with what we
call intermediaries.

Shri Jawaharlal Nehru: My colleague the Law
Minister has dealt with many of the points that heve been
raised, ............

* The Minister of Law (Dr. Ambedkar): On listening
to the debate I believe the House desires that the powers
of adaptation vested in the President should continue and
that it is a very useful instrument which has been forged
by the Constitution for the purpose of bringing the laws
already passed into conformity with the provisions of the
Constitution. On that, I do not see any kind of difference
of opinion. The only question that has been raised is this:
why 1s it that the President has not been able to make
modifications in the laws that appear to be inconsistent with
the provisions of the Constitution during the period that has
elapsed between now and the passing of the Constitution
and why is it that further time is necessary. That seems to
be the only point which requires clarification.

It has been stated that the Law Department has been
very lax. Some friends have said that it has gone to sleep.

Babu Ramnarayan Singh (Bihar): That is right.
Shri Hussain Imam (Bihar): Dozing.

Dr. Ambedkar: I do not know whether such statements
are mere matters of imagination or whether there is any

* P.D., Vol 12, Part II, 2nd June 1951, pp. 10007-13.
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substance behind them—I think all hon. Members will agree
that the Law Department is the smallest Department in the
Government of India.

Babu Ramnarayan Singh: Why ?

Shri T. Husain (Bihar): There is the Department of
Parliamentary Affairs.

Dr. Ambedkar: The Department of Parliamentary Affairs
has nothing to do with the Law Ministry ; it is quite separate
from it.

I should like to say that in the Law Ministry there are
only three draftsmen. I have pressed on the Finance Ministry

the necessity of increasing the number of draftsmen ; but I
have failed.

Shri Kamath: A Deputy Minister ?

Dr. Ambedkar: A Deputy Minister cannot do anything in
this matter, because no Minister can do drafting.

The House also will remember the amount of legislation
that is being put forth before it ever since the Constitution
came into existence. I believe, I am speaking from memory,
that in each session there are something like 30 or 40 Bills
which are presented. Some of them are (carried) through and
some of them are left over. Out of those that are left over,
some are converted into Ordinances and the House again sits
to convert the Ordinances into laws. Now, it might well be
imagined whether it is possible for three draftsmen to draft
40 or 50 Bills for each session, and yet have spare time for
doing something else. That is a point which I think the House
should consider in judging the work.

Shri P. Y. Deshpande (Madhya Pradesh): Who is
responsible for there being only three ?

Shrimati Durgabai: May I ask a question ? Is it only a
question of drafting or changing the substance of the laws ?

Dr. Ambedkar: I am coming to that; please do not be
in a hurry.

Therefore, the normal work of the Law Ministry is so heavy
and it is very difficult to cope with it. The adaptation work
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is something abnormal and something that is new that has
been thrown upon the Law Ministry. There has been no
expansion of the staff to cope with this new work. That is one
point which I think the House will remember when criticising
the Law Ministry for not completing the work of adaptation.

The work of adaptation obviously fails into two categories.
There are adaptations which are merely of a formal character.
For instance, in the existing laws, the expression used is
‘Provincial Government’. Today, the expression that is used
for the corresponding, purpose is “State Government”. These
are formal amendments. These amendments have already been
carried out and I do not think any part of that work remains.
But, the other part of the adaptation work, namely, making
substantial modifications in the existing laws in order to bring
them into conformity with the provisions of the Constitution is
a totally different business from the formal kind of adaptation
to which I have referred.

Now, let us consider how it i1s possible to proceed
methodically with regard to making modifications of a sub-
stantial character in the existing laws of the country, in order
that they may be brought into conformity with the provisions
of the Constitution. Obviously there must be some officer
somewhere at the Centre whose duty it would be to, what we
call, note on the Acts in the various States and Acts made by
the Centre, in order to ascertain for himself whether there is
anything in any of the existing laws—whether they are made
by the Centre or by the Provinces—which he thinks at the
initial stage requires consideration from the point of view of
adaptation. After that work is done, the matter may come
to the Law Ministry for further examination whether there
is any substance in the note made by that particular officer.
There again the matter cannot end. Obviously, there must
be further correspondence between the Law Ministry and the
Law officers in the States in order to find out whether they
agree with the view that certain of their laws are inconsistent
with the provisions of the Constitution. If they agree, well
and good; action may be taken. But, if they do not agree,
then, obviously, the matter has to be referred to the Advocate
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General of the State and also the Attorney-General of the
Government of India, because, in this matter, they are the
final advisers of the Government and on whose advice alone
the Government could act. The number of Acts in the Provinces
are legion : the number of Acts made by the States are equally
large. One can well imagine the amount of time which would
be necessary in order to go through the process which I have
detailed here before the Central Government could come to
the conclusion that a particular law must be declared to be
null and void or must be modified in certain parts in order
that it may be brought into line with the Constitution and
the President may accordingly issue an Order. It is therefore
not quite so easy as some people in the House seem to think.
It is a very elaborate and labourious process.

After all, what is the President in this matter? The
President is a law making authority. His authority is practically
co-extensive with the authority of Parliament. But, in order
that it may be done in an expeditious manner, we have vested
the President with this particular power. I am sure that so
important and so crucial a power of law-making practically
could not be exercised in a hurried manner and to make
some kind of a change may be absolutely inappropriate and
quite unjustified. These are the reasons why it has not been
possible for the Law Ministry to complete the task and why
the Law Ministry thinks that perhaps one more year may be
necessary. It should also be remembered in this connection
that the Law Ministry has been now for the last three
months practically busy with the work of elections, preparing
the two Representation of the People Bills, delimitation of
constituencies, considering the amendments that are coming
to the Order of the President delimiting the constituencies etc.
They will also be busy with making rules and all sorts of
other things relating to the elections and these are matters
which are now outstanding before the Law Ministry. And
especially in view of the limited staff of the Law Ministry,
I cannot see how any spare staff can be found or how time
can be found to be devoted exclusively for the purposes of
carrying out the object laid down in article 372. Therefore,
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further time is necessary. And that is the reason why this
amendment has been moved.

With regard to the point made by my friend Ch. Ranbir
Singh relating to the declaration that the Punjab Land
Alienation Act is invalid and inconsistent with the provisions
of the Constitution, I should like to say this. The point that he
raised was that it was wrong on the part of the Government
of India to have abrogated the whole of that legislation that
has been operating there. Well, this matter also was considered
in the Law Ministry, whether it was possible to modify some
of the provisions of that Act and leave the rest intact. But 1
should like to tell the House that with all the goodwill in the
world, so far as that Act was concerned, both the Attorney-
General here and, if I remember correctly, the law officers of
the Punjab Government agreed that every one of the provisions
of that Act was inconsistent with the Constitution. Therefore
we had no remedy left except to declare the whole Act invalid.

Now, I have given the justifications to the House why
this amendment is necessary and I hope the House will be
satisfied with the explanation that I have given.

Shri Kamath: What about the suggestion to have a
Committee of this House to help the Law Ministry ?

Dr. Ambedkar: Yes. With regard to that, there again,
as I said a Committee of the House might help at a much
later stage. But unless I am in a position to place before any
Committee of this House material which has already been
examined by somebody, the Commiittee, in my judgment, could
not come to any conclusion. Preliminaries will be necessary
and I myself have got an idea in my mind that it may be
desirable to appoint a small Committee of some retired High
Court judges to examine the matter and report to us as to
what are the laws which require consideration from the point
of view of article 372.

Shri Kamath: Members of the House ?

Dr. Ambedkar: I thought my friend said lawyer Members.
Yes, they may be co-opted. After the report is received, they
may be taken into confidence and the matter may be decided.
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Shrimati Durgabai: I would like to get one point
cleared by the Hon. Law Minister. We have been told that
whenever a law is made by a State Legislature on any
item 1n the Concurrent List, it would come to the Centre
automatically for consultation, advice and all that. I would
like to know when such a proposed legislation is sent to
the Centre, whether the matter is left to the draftsmen to
decide whether the law is inconsistent or not ? What is the
procedure ?

Dr. Ambedkar: The lady is thoroughly confused. I am
sorry to say.

Shrimati Durgabai: That does not matter. The Law
Minister may clear up the confusion.

Dr. Ambedkar: Adaptation applies to existing laws.
It does not apply to future laws. All the laws that come
to us for such consultation are future laws. The article
deals with the existing laws which were made when there
was no Chapter on Fundamental Rights anywhere in the
Government of India Act and which have now become subject
to the Fundamental Rights, and therefore inconsistent. So
the inconsistency has to be removed.

Mr. Deputy Speaker: The point is, with respect to any
law that is being now made. If it is in the Concurrent List,
it 1s reserved for the President’s consent. When such a law
comes up, it is left to the draftsmen to find out whether it
is inconsistent or not?

Dr. Ambedkar: The draftsman certainly plays his part;
but the Law Ministry takes the responsibility and the Cabinet
also takes the responsibility.

Shri Husain Imam : May I know what is the position with
regard to those Acts that are in the Schedule ? Have they been
adapted or are they proposed to be adapted ? For instance
the Bombay Act LXVII has certain reservations on the lines
of the Punjab Land Alienation Act which has been declared
ultra vires. Do Government propose to modify this Act ? It
is item 2 in the Ninth Schedule. The Bombay Tenancy and
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Agricultural Lands Act, 1948 does not deal with abolition
of zamindaries, but says that transfer shall not take place
between certain classes.

Dr. Ambedkar: The answer of the House is that these
Acts shall be validated by the Constitution without the
necessity of adaptation. I am bound by the decision of the
House. This point should have been raised yesterday.

Shri Naziruddin Ahmad: I raised that very point
yesterday, but you rejected it.

Shri Rajagopalachari: Further questions may be
postponed to the interpellation programme, and the present
clause may be got through.

Mr. Deputy Speaker: We have had sufficient
discussion.

The question is:
“That clause 12 stand part of the Bill.”
The House divided: Ayes, 232: Noes, 9.

* Prof. S. L. Saksena: It hurts me very much that
this amendment should be made to our Constitution. After
all, when we framed our Constitution we were very careful
to see that our judiciary is above suspicion and that it
is independent and able to interpret the Constitution in
the best manner possible. Still we have found the Law
Minister accusing the Supreme Court the other day of
having wrongly interpreted the purpose of one of the
provisions. The Prime Minister also has been saying that
the intention of the makers of the Constitution has not
been brought out by the interpretation of the judges of
the Supreme Court and of the High Courts. I think this
is a very unfair criticism : if the Supreme Court judges
who have given these rulings were foreigners probably
there might have been some suspicion, that they were not
patriotic and therefore did not interpret our laws correctly.
I personally feel that if you...

* P. D., Vol 12, Part II, 2nd June 1951, pp. 10020-21.
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Dr. Ambedkar: I should like to repudiate any such
suggestion as my hon. friend is making. We impute no bad
motives to the Judges.

Prof. S. L. Saksena: I am glad that he has said it today.
Apart from the reasons given by my friend, Prof. Shah,
that we should not change the Constitution for the sake of
four persons, still even on principle I think that a foreigner
sitting in the place of the Chief Justice will not have the
independence and courage to give a judgment which will be
above suspicion. The Law Minister said that nobody has cast
an aspersion on the Judges. I have carefully read the speech
of the Prime Minister......

Mr. Chairman: May I just remind the hon. Member
that the point at issue is not what the Law Minister or the
Prime Minister has said in some other connection ? We are
considering this clause and their view is not relevant to its
consideration. The only point relevant is whether this clause
should be accepted. I would beg of the hon. Member to confine
his remarks to this question alone.

* Shri Rajagopalachari: The hon. Member wants to know
what prohibition there was which we are trying to remove.
Article 217 contains the prohibition against any Judge being a
non-citizen. All the Judges would be covered by that provision.
That is sought to be removed by a transitory provision.

Mr. Chairman: If a person cannot become a Judge of a
High Court how can he become the Chief Justice ?

Shri Shiv Charan Lal: Transfer is covered by article 222.
Therefore, for transfer it is not necessary that the Judge should
be a citizen and it is not necessary to have this amendment.

Dr. Ambedkar : Sir, if it satisfies the House I would like
to propose an amendment to clause 13 which would read thus :

In page 4, lines 8 and 9, “or of the Supreme Court”.

Shri Kamath: That is one of my two amendments that
I have moved.

* P. D., Vol 12, Part II, 2nd June 1951, p. 10024.
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Dr. Ambedkar: Well, I am prepared to accept yours, if
you like. I do not think any further reply is necessary from
me if the House is satisfied with the deletion of the words
“or of the Supreme Court”.

Mr. Chairman: I shall now put the amendments to the
House. (Prof. Shah’s amendment was negatived.)

*Mr. Chairman: The next is seeking to omit the words
“or of the Supreme Court”. It is the same amendment that
Dr. Ambedkar has proposed.

Shri Jawaharlal Nehru: It is exactly the same.

Shri Kamath: But I have moved it and Prof. Shah has
also moved it.

Mryr. Chairman: The amendment is there and I am bound
to put it to the House.

An hon. Member: It may be withdrawn.

Prof. K. T. Shah: Why should I withdraw it ?

Mr. Chairman: The qustion is:

In page 4, lines 8 and 9, omit “or of the Supreme Court”.
The motion was adopted.

Mr. Chairman: The question is:

In page 4, after line 9, add:

“Provided that such Chief Justice or other Judge of a High
Court shall acquire citizenship of India within three months of
such appointment; and provided that no one who is not a natural
born citizen of India shall be appointed Chief Justice or Judge
of the Supreme Court of India.”

The motion was adopted.

** Dr. S. P. Mookerjee: This, as the Prime Minister has
said, is a consequential change. Apparently, it refers to the
Hyderabad Regulations which the House incorporated on an

* P. D., Vol 12, Part II, 2nd June 1951, p. 10024.
**Ibid., pp. 10035-36.
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amendment moved on the floor of the House. What about the
last part of the clause ? It says:

s each of the said Acts (and Regulations, if this is
accepted) shall, subject to the power of any competent legislature

to repeal or amend it, continue in force.”

So far as .these Regulations are concerned, they cannot
be repealed or amended by any Legislature when there is no
Legislature in Hyderabad. There also, it should be altered by
saying ‘legislature or other competent authority’.

Dr. Ambedkar: Whatever legislature there is, it will have
the right to amend.

Mr. Speaker: There is confusion about the meaning of the
word * legislature’. A legislature is conceived as consisting of
a Chamber with elected representatives and so on. I believe
the legislature here means, the Rajpramukh who is himself
the legislature. That I think is the constitutional meaning.

Dr. Ambedkar: Yes.
Mr. Speaker: If that is so, there is no difficulty.
The question is:
In page 2,
(1) Line 35, after “Acts” insert “and Regulations”.
(11) line 36, after “Acts” insert “and Regulations”.
(111) line 39, after “Acts” insert “Regulations”.
@iv) line 42, after “Acts” insert “Regulations”.
The motion was adopted.

Shri Kamath: Is it not necessary to put this clause, as
amended, to the House ?

Mr. Speaker: Is it really necessary ? The position will be
like this. “That the Bill, as amended, be passed” will be the
motion I am going to put to the House. There is no particular
clause again to be put to the House. The hon. Member will note
that clause 5 was voted upon and the House has assented to it.
Votes were taken separately on that clause. This amendment
comes In as a consequential amendment.

Mr. Speaker: Under rule 94.
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Dr. S. P. Mookerjee: It is for you to consider this. With
regard to clauses, you have ruled deliberately for the sake
of safety that every clause should be put separately and the
votes of two-thirds of the Members present and voting should
be recorded. Now, clause 5 has been passed in accordance
with that direction. Now, we are amending clause 5. Is it not
desirable and safe that clause 5, as amended, should be put
separately and votes recorded ?

Mr. Speaker: That would be an irregular procedure.
That clause, in the clause by clause consideration at the
second reading, has been already accepted by the House.
The proposition before the House is that the entire Bill, as
amended, be passed. The amendment is merely a consequential
or verbal amendment, which is permissible at this stage. No
substantial amendment is permissible at this stage.
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Orissa Order

* Dr. Ambedkar: I beg to move :
[For text of the motions see Appendix XXXIII, annexure 1]

West Bengal Order

Dr. Ambedkar: I beg to move:
[For text of the motions see Appendix XXXIII, annexure 1]

Madhya Pradesh Order

**Dr. Ambedkar: I beg to move:
[For text of the motions see Appendix XXXIII, annexure 1]

Rajasthan Order

Dr. Ambedkar: I beg to move :
[For text of the motions see Appendix XXXIII, annexure 1]

Part C STATES ORDER

*** Dr. Ambedkar: I beg to move:
[For text of the motions see Appendix XXXIII, annexure 1.

***¥* REPRESENTATION OF THE PEOPLE (NO. 2)
BILL—contd.
The Minister of Law (Dr. Ambedkar): Sir, with your
permission, I would like to move certain formula and consequential

amendments to the Representation of the People (No. 2) Bill as
it has emerged from the second reading. I beg to move :

“That the Bill, as amended, be passed.”
Mr. Chairman : Motion moved :
“That the Bill as amended, be passed.”
Shri Kamath (Madhya Pradesh): Before the Law Minister

proceeds to move these amednments may I remind you of what
I requested the hon. Speaker yesterday that this House is

*P. D., Vol 12, Part II, 4th June 1951, p. 10110.
**[bid., p. 10111.

***Ibid., p. 10112.

****[bid., 5th June 1951, pp. 10202-03.
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entitiled to have notice of amednments. I must record my
protest against this in the most emphatic terms that these
lists of amendments were received not even last night but
only this morning at about seven O’Clock—just an hour before
we left home for Parliament. I feel that in the circumstances
the Law Minister may put of moving his amendments till
tomorrow and that Members be given adequate time to
scrutinize and examine the amendments and to give notice of
any amendments to these amendments I must request you to
hold that these amendments have come very late and House
must be given at least a day for examining the amendments
and for submitting amendments to them.

Shri J. R. Kapoor (Uttar Pradesh): I associate myself
with the suggestion made by Shri Kamath that as these
amendments have been sent to us this morning, we might be
given some reasonable time to see whether in our opinion they
fit in with the scope and object of the Bill. I do not mean to
raise any technical objection. I am never in that habit.............

Shri Kamath: Mine was not a technical objection either.

Shri J. R. Kapoor: Therefore, I am associating with Shri
Kamath’s suggestion. We are very particular about this Bill
and are anxious to see that no amendemnt—even though
it might have been carefully looked into by the hon. Law
Minister—should be allowed to be incorporated in the Bill
unless we have had a reasonable opportunity of analysing it.

Dr. Deshmukh (Madhya Pradesh): I think the suggestion
made is quite reasonable and I hope that you will be pleased
to accept it....... Under those circumstances, it is but fair that
hon. Members of this House should have an opportunity of
seeing what consequential amendments are proposed and if
there 1s any necessity for the same. They should have a fair
opportunity of giving notice of any amendments they wish
to move. There are many other measures that can be taken
up today.

Mryr. Chairman: I would like to know the reaction of the
Hon. Law Minister.
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Dr. Ambedkar: I contend that these amendments are
purely formal and consequential. There is nothing which
raises the question of substance. However, if Members think
that they need some time, I have no objection to the matter
being taken up tomorrow subject to the other business of
Government.

The Minister of State for Parliamentary Affairs (Shri
Satya Narayan Sinha) : The next item on the agenda may
be taken up.

Mr. Chairman: I quite see the reasonableness of the
request.

*[For text of the motions See Appendix XXXIII, Annexure 4.]
MabHYA PrRADESH ORDER

Shri M. A. Hassan Madhya Pradesh): I beg to move:

[For text of the motions see Appendix XXXIII, Annexure 4]

The Minister of Law (Dr. Ambedkar): I beg to move :

[For text of the motions see Appendix XXXIII, Annexure 4]
Urrar PrRADESH ORDER

Pandit Balkrishna Sharma (Uttar Pradesh): I beg to
move:

[For text of the motions see Appendix XXXIII, Annexure 4]

Mr. Speaker: I do not know what the Government proposes
to do about the motions in respect of the U. P. Order. The
motions have to be moved to-day.

Dr. Ambedkar: I am in a difficult situation, because the
revised order is not yet ready.

Mr. Speaker: Will it be ready by one o’clock to-day ?

Dr. Ambedkar: We are trying our best and I shall let
the House know and let you also know before one o’clock how
the position stands.

* P. D., Vol. 12, Part II, 7th June 1951, pp. 10342-43.
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Mr. Speaker: The point is that before one o’clock the
motions must be made in the House. Otherwise, perhaps,
the motions will not be admissible at all. Threfore, I would
suggest the motions may be moved and examined and then it
will be possible to suggest amendments in the motion. That
would be one of the courses open. The Hon. Law Minister
may consider that, I mean amendments so far as language
and other such things are concerned and not amendments
of substance.

* MOTIONS Re. DELIMITATION OF
CONSTITUENCIES ORDERS, 1951—contd.

The Minister of Law (Dr. Ambedkar): I should like
that the Assam order be first taken into consideration.

Mr. Deputy Speaker: Yes. A number of amendments
have been tabled to this. For the purpose of convenience
is it not possible to ascertain what amendments the Hon.
Law Minister is prepared to accept, in which case the other
amendments may not be pressed ? Of course, if there are
any Members who want to press their amendments we can
deal with them.

Dr. Ambedkar: With regard to Assam I have many
amendments.

Mr. Deputy Speaker: Therefore, if the Hon. Minister
moves his amendments first, whatever is not covered we can
address ourselves to it later.

Dr. Ambedkar: My amendments are in Suppl. List 4,
Nos. 1 to 8. They are purely technical amendments and there
is no point of substance involved. On further consideration I
propose to withdraw Nos. 1 and 2 of my amendments.

The amendments, by leave withdrawn.

* P. D., Vol. 12, Part II, 8h June 1951, p. 10500.
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* Shri Chaliha: I also like to press my motion No. 2 in
supplementary List No. 2. I do not press No. 1.

In the constitution it is provided that the Shillong
constituency will be open as a general constituency. Article
332(6) says:

“No person who is not a member of a Scheduled Tribe of
any autonomous district of the State of Assam shall be eligible

for election to the Legislative Assembly of the State from

any constituency of that district except from the constituency

comprising the cantonment and municipality of Shillong.”

I think Dr. Ambedkar has accepted this and it is said that
was a printing mistake and that it will not be reserved for the
Scheduled Tribes but that it will be a general constituency.
Through mistake or otherwise it has been reserved for the
Scheduled Tribes. It should not be reserved for them. It
should be open for the general population. This has been
specifically provided in the Constitution as I have already
pointed out.

Dr. Ambedkar: I had said that the office has treated it as
a printing error and that we propose to issue a corrigendum.
Probably it has already been issued.

Shri Chaliha: In that case I would like to withdraw
that motion (No. 2 in Supplementary List No. 2 relating to
Assam Orders).

The motion was, by leave, withdrawn.

** Dr. Ambedkar: I would like to accept the following
amendments :

Consolidated List I—parts 1 and 2.
Consolidated List —amendments 1 to 4.

Mr. Deputy Speaker: That means 50 per cent. of
Mr. Das’s amendments.

* P. D., Vol. 12, Part II, 8th June 1951, p. 10503.
** P. D., Vol. 12, Part II, 4th June 1951, p. 10510.
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Shri Biswanath Das : I gave notice of other amendments.
Mr. Deputy Speaker: None here.

Shri Biswanath Das : Even these amendments represent
only the few that I had to give notice of after persistent
requests from the members of different districts, I had
another amendment. After they were accepted by the Hon.
Minister I thought they would give notice of them.

Dr. Ambedkar: I have given the amendments that I
have accepted.

* Mr. Deputy Speaker: The question is:

[For text of the motions see Dr. Ambedkar’s amendments
Nos. 1 to 3 (Orissa Order) in Appendix XXXII, annexure 1].

The motion was adopted.

Mr. Deputy Speaker: To that extent the President’s
order is modified.

The question is:

That the following modification be made in the Delimitation
of Parliamentary and Assembly Constituencies (Orissa) Order,
1951 laid on the Table on the 16th ay 1951, namely:

1. That at page 1, in Table A—Parliamentary Constituencies,
in column 1, for the entry “Dhenkanal” the entry “Ganjam-
South” be substituted “.

1. That at page 1, in Table A—Parliamentary Constituencies,
in column 1, for the entry “Ganjam-South” be substituted”.

The motion was adopted.

Dr. Ambedkar: My own amendment is in Supplementary
List 2, Nos. 1 to 5. I accept the one in the name of
Mr. Biswanath Das 1 and 2, the second with the modification
“North East Ganjam” as “Ganjam South”. The other amendment
which I have accepted is in Supplementary List No. 1, 1 to 4
as modified.

* P. D., Vol. 12, Part II, 4th June 1951, pp. 10511-13.
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Mr. Deputy Speaker: The question is:

That the following modifications be made in the Delimitation
of Parliamentary and Assembly Constituencies (Orissa) Order,
1951, laid on the Table on the 16th May 1951, namely:—

1. That at page 1, in Table A—Parliamentary Constituencies,
for the entry “Koraput in column 1, and all the entries against it
in columns 2, 3, 4 and 5, the following be substituted, namely:—

1 2 3 4 5

Nowrangpur Nowrangpur sub-division, and the 1
Padua, Pottangi, Simliguda and
Nandapur police stations of of
Koraput sub-division.

2. That at page 1, in Table A—Parliamentary Constituencies,
for the entry “Kayagada-Phulbani” in column 1, and all the
entries against it in columns 2, 3, 4, and 5, the following be
substituted, namely:—

1 2 3 4 5
Rayagada- The entire Rayagada sub-division and the 1
Phulbani police station of Kora-put, Dashmantpur,

Laxmipur and Narayanapatna of
Koraput sub-division as also the district
of Phulbani except police stations of
Manmunda and Bondh.

3. That at page 1, in Table B—Assembly Constituencies, for
the entry “Nowrangpur” in column 1, and all the entries against it
in columns 2, 3, 4, and 5, the following be substituted, namely:—

1 2 3 4 5
Nowrangpur Police stations of Nowrangpur 2 ... .1
Kodinga, Moidalpur, Dabugaon,

Omerkot and Jharigaon.

4. That at page 1, in Table B—Assembly Constituencies, for
the entry “Omerkot-Moidalpur” in column 1, and all the entries
against it in columns 2, 3, 4, and 5, the following be substituted,
namely:—

1 2 3 4 5

Jeypur Police stations of Jeypur, Kotpad 2 1
Borigumma, B. Singhpur and
Tonulikhunti.
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The motion was adopted.

Mr. Deputy Speaker: So the President’s order stands
modified by these amendments.

Several hon. Members: It is time to adjourn, Sir.

Shri Kamath : Before the House adjourns may I bring to
your notice the understanding arrived at about the question
list for the 2nd, which had been postponed to the 9th. I
trust that arrangement stands and that list will be taken
up tomorrow.

Mr. Deputy Speaker: That will stand.

Will the Law Minister indicate the order in which he is
going to take these delimitation orders ?

Dr. Ambedkar: I do not think the House will complain
that they were taken by surprise, if sometimes I take some
orders out of turn. All of them have been before them.

Mr. Deputy Speaker: All the orders will be completed
tomorrow.

The House then adjourned till Half Past Eight of the Clock
on Saturday, the 9th June 1951.

*Shri P. G. Sen: ......... There is one inter-district
constituency known by the name of Darbhanga-cum-Bhagalpur,
vide Delimitation Order, page 3. In page 4 there is another
constituency as Purnea-cum-Bhagaipur.

Mr. Speaker: Order, order, hon. Members may carry on
their consultations elsewhere and not disturb the House.

Shri P. G. Sen: My point in moving the motion is that
the common ground is Bhagalpur. It can be amalgamated
either this way or that. The question of amalgamation and
the formation of the constituency is the question which I
want to raise...........

Dr. Ambedkar: I have understood the point and I can
reply to it in one sentence.

* P. D., Vol. 13, Part II, 9th June 1951, pp. 10518-19.
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Shri P. G. Sen: Yes, Dr. Ambedkar can answer in a word
or in a sentence.

Mr. Speaker: Order, order. The hon. Member will address
the Chair.

Shri P. G. Sen: Certainly Dr. Ambedkar is a better
orator than myself.

In bringing this motion before the House the question that
arose in my mind was: am I doing injustice to Bhagalpur,
or am I doing injustice to Darbhanga, or to Purnea ? Not
at all. The river Kosi divides the two districts of Bhagalpur
and Purnea, and sufficient public money has been spent in
undertaking aerial flights over this area ........... Just imagine
the state of those flood-devastated Kosi area for which this
House has on more than on occasion been pressing to hurry
up with the construction of the Kosi Project.

Dr. Ambedkar: This is becoming an irrigation department
event.

Shri P. G. Sen: Another point I wish to submit is
that I wish to amalgamate the entire area of Bhagalpur
with Darbhanga and make it a plural constituency with
reservation for a scheduled caste seat. The scheduled caste
voters in Darbhanga are nearly 2,50,000 and Bhagalpur
portion of Purnea-cum-Bhagalpur constituency has 71,000
voters (Scheduled Caste) so if that entire area of Bhagalpur
in Purnea-cum-Bhagalpur Constituency is amalgamated with
this Darbhananga-cum-Bhagalpur area a plural-member
constituency can be formed. It would not be out of place to
mention here that there is a topographical error in amendment
No. 1 of Supplementary List No. 2 where in column 3 it is
shown as “2” whereas in column 4 it is shown as nil; in
column 4 “1” should be inserted.

* Shri P. G. Sen: May I submit to you Sir, that this is
the only House where one can demand some justice done ?

* P. D., Vol. 13, Part II, 9th June 1951, p. 10521.



z:\ ambedkar\vol-015\vol15-05.indd MK SJ+YS 11-10-2013>YS>27-11-2013 396

396 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

Mr. Speaker: Order, order, I may tell the hon. Member
that the House will certainly do justice, but to have what one
wants 1s not necessarily justice—though it may be so from
one’s own point of view, he has to leave it to the good sense
of other people also who have no interest in doing injustice
to anyone.

Dr. Ambedkar: There is only one point that I would like
to mention in connection with the motion made by my friend,
and it 1s this that the constituency that he proposes will have
a total number of electors of 4,43,524 as against the maximum
limit of 3,87,929. That objection itself is fatal to his proposal.

Shri P. G. Sen: But it is a plural-member constituency.
Dr. Ambedkar: So that is fatal to his proposal.

Mr. Speaker: So I am going to put the motion of Shri P. G.
Sen to vote. (No. 1 in Supplementary List No. 2— Bihar
Order). The question is:

[For text of the motion see Amendment No. 1 S. L. 2 printed

in Appendix XXXIII, Annexure 1.]

The motion was negatived.

Dr. Ambedkar: Amendment No. 3 part 3 in Supplementary
List No. 6, that is the amendment of Shri Jajware as modified
by the amendment of Shri S. N. Das.

* Mr. Speaker: Now, I would like the House, at the end
of the motions relating to each province, to pass a sort of a
motion to the effect that consequential amendments in respect
of the order relating to that particular State may be made
under the authority of the Speaker, so that the draftsman
and the Department will examine all these and set them
right. The amendments will be strictly consequential and not
substantial.

Dr. Ambedkar: For that purpose I shall be moving a
separate amendment conferring upon you the power to permit

* P. D., Vol. 13, Part II, 9th June 1951, pp. 10528-32.
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the draftsman, in consultation with you, to make certain
consequental amendments.

Mr. Speaker: So we shall do it by one comprehensive
motion at the end of the orders.

As regards the other motions I take it that hon. Members
who have moved them will have the leave of the House to
withdraw them.

The amendments were, by leave withdrawn.

BomBAY ORDER
Dr. Ambedkar: Sir, I am prepared to accept the following
amendments :

Supplementary List No. 1, Amendments No. 1 to 8 of Shri Shankar Rao
Deo and others.

They are purely consequential amendments.

List No. 2, Amendment No. 2 of Shri Nijalingappa and Shri Munavalli;
subject to the modification that in the entry against South Satara for “Item
(15)” the words “Item (57)” be substituted.

Then I propose to accept:

In List No. 3, amendment No. 3, parts (1) and (2) by Shri Deogirikar and
Shri Kumbhar.

In List No. 6, amendments Nos. 1 and 2, subject to the modification that
against the entry Kolhapur-cum-Satara the words “The whole” at the beginning
of the entry in column 2 are to be omitted.

In List No. 7, amendment No. 2, part 2, by Shri Hiray and Shri Deogirikar.

Then in List No. 8, I propose to withdraw amendments Nos. 1, 2 and 4
because they have already been covered by amendment No. 2 of List No. 6.

Then I propose to accept:
In List No. 8, amendments nos. 3 and 5 to 11.

In amendment No. 11, page 11, under item (64) for “Mahagond” substitute
“Mamewadi”—which is a verbal change being a change of name—and
“Gajargaon” at the end.

Then I accept:
In List No. 10, amendments 1, 2 and 3 by Shri Nijalingappa.

Mr. Speaker: In the list that he has given only 2 and 3
are mentioned.
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Dr. Ambedkar: It was a mistake. I am accepting 1, 2
and 3.

Shri Kumbhar (Bombay): The amendment in list No. 6
is in my name. But my name is droppd.

Mr. Speaker: The name is there and the motion has
already been made. Nothing further has to be done in respect
of it now except the voting. Let him not worry about his name.
We will see that it is properly put in.

Shri Kumbhar: There is another one excluding Kagal
Taluk.

Dr. Ambedkar: Sir, those are changes which could be
done by the draftsman on your authority.

Mr. Speaker: If they are consequential amendments. If
we accept the substance they will be made.

Shri Bhatt: rose—

Dr. Ambedkar : My friend, I know, Sir, is particular about
the mentioning of Santa Cruz’ and so on. I have told him that
those amendments will be made on your authority by the
draftsman under the resolution I am proposing at the end.

Mr. Speaker: As regards the details of mentioning Santa
Cruz or this road or excluding Kagal or bringing it in, let all
the proposals by the hon. Members be made to the draftsman
and let them discuss with him. He will consider them and, if
necessary, I will pass orders.

Dr. Ambedkar: That is what I propose to ask.

Shri Bhatt: That is what I wanted to ask, whether changes
in names would be made by your orders.

Dr. Ambedkar: As I said, I am going to move a motion.
The substance of the motion will be that you will be empowered
to instruct the draftsman to make certain changes of a purely
formal character. When the House passes the motion the
Speaker will have the necessary power to do the needful.

Mr. Speaker: This difficulty arises because some of the
Members are not present from time to time and therefore they
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miss the whole thing. Is there any other member wishing to
move any other amendment ?

Shri Hiray (Bombay): Yes, Sir.

Mr. Speaker: In addition to what the Law Minister is
accepting ?

Shri Hiray: Yes.

Dr. Ambedkar: What has happened on account of the
decision relating to Dangs is that one more seat has been
added to Maharashtra and that seat belongs to the Tribal
people. Therefore a seat has to be provided in the constituencies
that have been delimited so far as Maharashtra is concerned.
This is the proposal which stands in the name of Mr. Hiray.
Either he may move it or I may move it.

Mr. Speaker: It is better if the Hon. Minister moves it.

Dr. Ambedkar: I beg to move:

In Table B, page 8, Nasik District, in column I, for the words
“Nasik urban” and “Nasik rural cum Igatpuri”, substitute the
words “Nashik Igatpuri “and against the same constituencies.—

(1) In column 2, omit all the words beginning with “Nasik
Municipal” and ending with “Iatpuri Municipal area” and
substitute “Nasik and Igatpuri Talukas including all Municipalities
therein”.

(2) In columns 3, 4, 5 omit the figurs given therein and
substitute 3, 1, 1 instead respectively.

Shri Kanhayala Desai (Bombay): There is a consequential
amendment relating to Pardi. One scheduled tribe seat which
is at present in Pardi Taluka should be removed and it should
become a general seat.

Dr. Ambedkar: That becomes consequential. That you
can do, Sir.

Mr. Speaker: Let it go on record that a specific point
was raised.

* Mr. Speaker : The amendment of Dr. Ambedkar about
Dangs. (as mentioned above).

The motion was adopted.

* P. D., Vol. 13, Part II, 9th June 1951, pp. 10534-35.
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Shri Hiray : There is my consequential amendment in List
No. 11.

Mr. Speaker: That is with reference to having one seat from
Maharashtra. That is purely consequential and we will accept it
as such.

The Hon. Law Minister wishes to have the leave of the House
to withdraw amendments Nos. 1, 2 and 4 in List No. 8 and all
the other hon. Members wish to have the leave of the House
to withdraw the various amendments and motions standing in
their names.

The amendments were by leave withdrawn.

[MR. DEPUTY SPEAKER IN THE CHAIR]
MapHYA PRADESH ORDER

Dr. Ambedkar: The amendments I am prepared to accept
are these:

List No. 1.—Amendments Nos. 6 and 8 in the name of Kishorimohan Tripathi
and others.

List No. 2—Amendment No. 1, parts 1 to 5 of Dr. P. S. Deshmukh and others
together with two consequential amendments to be moved by Dr. Deshmukh.

List No. 3—Amendment No. 2 in the name of Shri Kishormohan Tripathi and
others together with a consequential amendment to be moved by Shri Tripathi.
(Amendment No. 2 is to be slightly modified so as to read “Khamaria R.I.C. of
Khamaria Tehsil)” for “Khamaria Tehsil”.

List No. 6—Amendment Nos. 1 to 5.

* Shri Jangde: Sir, I want to withdraw my amendments.

Mr. Deputy Speaker: I will later ask leave of the House for
the withdrawal. I will now put amendments No. 1 to 5 in list
No. 6. Have they any consequential amendments ?

Dr. Ambedkar: There, are no amendments to these
amendments Nos. 1 to 5.

Mr. Deputy Speaker: The question is:

[For text of the motions see Dr. Ambedkars amendments Nos. 1 to 5 in List
No. 6 printed in Appendix XXXIII, annexure No. 3.]

The motion was adopted.

* P. D. Vol. 13, Part II, 9th June 1950, p. 10541.
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*Dr. Deshmukh: I have to move my amendments.

Mr. Deputy Speaker: Yes, That is with reference to
amendment No. 1 in List No. 2.

Dr. Ambedkar: There are amendments to his amendments
Nos. 1 to 5 of List 2.

**Mr. Deputy Speaker: To this extent the President’s
Order stands modified. Leave may be granted to all the
Members to withdraw their amendments. All the other
amendments moved by other hon. Members were, by leave
withdrawn.

Mr. Deputy Speaker: The Madhya Pradesh Order is over.

Dr. Ambedkar: There are other friends who are pressing
me that their matter ma